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THE IMPORTANCE OF AMERICAN 
INTERNATIONAL LAW TODAY 
FOR AMERICAN PRACTITIONERS 


By PROFESSOR JOHN H. WicMmoreE, U. of Chicago 


I have devoted myself, this past year, to an attempt to convince my fellow- 
American lawyers that International Law is not merely a foreign subject, nor 
just a parlor subject, but is an American subject, and withal a practical subject, 
i, e. one whose knowledge will enable the practitioner to earn a fee. 


When the Congress in 1935 and 1937 began passing Acts suspending the 
exercise of time-honored rights of American citizens as neutrals, and when 
copious Executive Orders and Departmental Regulations sent many lawyers 
scurrying to Washington to find how their clients’ business would be affected 
by those laws and regulations, the correctness of my proposition above stated 
began to be fairly evident. When in 1941 the Congress began to modify and 
to repeal those Acts, and to go even further by repudiating the restrictions 
of what used to be our duties as citizens of a neutral State, my proposition 
took on a more active meaning. And finally, when December 7 and 8 came, 
with the declarations of war and another batch of Statutes and Executive 
Orders and Regulations suited for a state-of-war, my proposition became 
imperative, i.e. the American lawyer must know some elementary American 
international law. 


An an effective means of convincing him of this, as well as of helping 
him in the task, I prepared last summer Part I of a “Guide to American Inter- 
national Law for American Practitioners,” by compiling a sort of primer of 
200 topics and annexing to each topic a sheaf of American treaties (‘‘law of 
the land”), and statutes, and decisions applying the principles of international 
law to American affairs. And when the war-status arrived, I had also on hand 
Part II of this Guide, “Law for a State-of-War,” with 100 citations of treaties, 
100 of statutes, 300 of judicial decisions, and 100 of orders and regulations. 
These two booklets I donated to the legal profession and published them 
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through the American Bar Association (1140 North Dearborn Street, Chicago) ; 
the author takes no royalties, and the Association prints at cost — 50 cents for 
Part I (50 pages) and $1 for Part II (80 pages). 

Now in these booklets only American authorities are cited. Moreover, 
the materials cited are reduced to a virtual minimum, i. e. to those which are 
or ought to be and may well be found in any association or county bar library, 
the standard United States Code and later statutes and the Federal and State 
reports. 

However, there are included additional citations besides the above. And 
as these additional ones may not ordinarily be carried even in a good bar library, 
the question occurred to me, How can I help such a library to stock up with 
these needed authorities, so as to serve the practitioner? So I ee here to 
take advantage of the editor's kind invitation by offering a list of these addi- 
tional source-materials with an estimate of the cost of acquisition. 


LIST OF NEEDED MATERIALS IN AMERICAN INTERNATIONAL LAW! 


I. Government Publications (Supt. of Documents, Govt. Printing Office) 
Estimated Cost 
Francis Wharton, Digest of International Law (1887, 3 vols.)................ $ 6.00-$ 10.00 
John Bassett Moore, Digest of International Law (1886-1906, 8 vols. 
tint now in press) 15.00- 24.00 
Green Hackworth, Digest of International Law, 1907-1941 (2 vols., 6 
more later) : .00- 20.00 
John Bassett Moore, History and Digest of Arbitrations to which the 
United States has been a Party (1898, 6 vols.) J 25.00 
United States Treaties and Conventions 1776-1938 (ed. Malloy, 
Charles, Trenwith, 4 vols. 1910, 1923, 1938; out of print, but 
in press for a reprint) . 25.00 
t of State; Treaty Series, Executive Agreement Series, Con- 
ference Series, Arbitration Series ( e pamphlets, 5-10 cents 
apiece; consecutively numbered in series) 25.00 
Department of State, Bulletin (weekly since July, 1939; subscription, 
$2.75 a year) 16.50- 16.50 
Foreign Service Regulations (in press; Consular Regulations and Diplo- 
matic Instructions) 4.00- 8.00 
Federal — (daily, 1936; subscription $12.50 a year) 87.50- 87.50 
Code of Federal Regulations (1938, 17 vols.) ; Supplements, 1938, 
1939 (2 vols.) 45.00- 47.00 


$ 245.00-$288.00 





























Il. Periodicals 


American Journal of International Law (Jackson Place, Washing- 
ton, D. C.) 
Complete set since Vol. I, 1906 (about 65 vols. obtainable only 
at second hand) $600.00 
Incomplete set beginning with Vol. XI (21 vols.) $ 123.00 


Annual subscription, $5 
( ainatiaied $ 123.00-$600.00 











» Other than Voices) ond State Cote, Stepuins and Raperts, the price siven ware Sevntihed by courte 
of Messrs. John Byrne & Co. and W. H. Lowdermilk & Co., Washington, D. C. (for Government publica- 

tions), and N. A. Phemister Co., 42 Broadway, New York (for the treatises), and the office of the 
Ameri J of International Law, Jackson Place, Washington (for the Journal). 





INTERNATIONAL LAW TODAY 


Ill. General Treatises 


Charles Cheney Hyde (Columbia University), “International Law, 
Chiefly as Interpreted and Applied by the United States” (Boston, Estimated 
Little, Brown & Co., 2 vols. 1922, out of print; 2d ed., 3 vols., Cost 
1942, in press) $ 30.00-$30.00? 
George Grafton Wilson (Harvard University), ‘Handbook of Interna- 
tional Law” (St. Paul, West Pub. Co., 3d ed. 1939) 5.00- 5.00 








3 $ 35.00-$ 35.00 
IV. Special Treatises (some are out of print) 


Edwin M. Borchard (Yale University), Bes gp Protection of 

Citizens Abroad; the Law of International Claims” (New York, 

Banks L. Pub. Co., 1915) $ 10.00-$ 15.00 
James W. Garner (Illinois University), “International Law in the 

World War’ (New York, Longman’s Green, 2 vols. 1920) 10.00 
Clyde Eagleton (New York University), “Responsibility of States in 

International Law’’ (N. Y. University Press, 1928) 4.00- 8.00 
Jackson H. Ralston, “The Law and Procedure of International Tribu- 

nals” (Stanford University Press, 1926, and Supplement 1936)... 5.00- 7.00 
The same, International Arbitration from Athens to Locarno (Stanford 

University Press, 1929) 5.00- 7.00 
A. H. Feller, The Mexican Claims Commissions 1913-1934: a Study 

in the Law and Procedure of International Claims (New York, 

Macmillan, 1935) 7.00- 7.00 
James Brown Scott, ed. The Hague Court Reports; First Series 1916, 

Second Series 1932 (New York, Oxford University Press) 9.00- 9.00 
Manley O. Hudson, World Court Reports; vol. I, 1922-1926; vol. II, 

1927-1932; vol. III, 1932-1935 (Washington, Carnegie Endow- 

ment for International Peace, 1934, 1938) no charge to libraries 
Manley O. Hudson, “The World Court 1921-1938; a Handbook of 

the Permanent Court of International Justice’ (World Peace 

Foundation, Boston, 5th ed. 1938) 3.00- 4.00 
J. E. Harley, Documentary Book on International Relations (Los 

Angeles, Suttonhouse, 1934) 4.00- 6.00 























$ 52.00-$ 73.00 





$ 455.00-$996.00 


In the above list, the American Journal of International Law must be 
deemed indispensable. Each “volume” consists of two books — Part I, Articles, 
Book Reviews, Chronicle of Events, etc., and Part II, Official Documents. Part 
I is the equivalent of scores of treatises; and Part II contains the text of hun- 
dreds of the most important official documents. A set of that Journal alone 
will almost suffice to orientate the practitioner in the subject. 


Equipped with the above materials, a law library could amply serve the 
first-aid needs (and more) of any lawyer ambitious to familiarize himself with 
American International Law and practice. 

That it is our duty as a profession so to prepare ourselves was pointed 


out in wise words a generation ago by that eminent fellow-practitioner and 
leader of international progress, Elihu Root, winner of a Nobel Peace Prize, 
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in his salute to the founding of the American Journal of International Law 
(1906, vol. I, page 1): 

“The Need of Popular Understanding of International Law. 

“The increase of popular control over national conduct, which marks 
the political development of our time, makes it constantly more important 
that the great body of the people in each country should have a just conception 
of their international rights and duties. 

“Governments do not make war nowadays unless assured of general and 
hearty support among their people; and it sometimes happens that governments 
are driven into war against their will by the pressure of strong popular feeling. 
It is not uncommon to see two governments striving in the most conciliatory 
and patient way to settle some matter of difference peaceably, while a large 
part of the people in both countries maintain an uncompromising and belliger- 
ent attitude, insisting upon the extreme and uttermost view of their own rights 
in a way which, if it were to control national action, would render peaceable 
settlement impossible. . . . 

“Of course it cannot be expected that the whole body of any people will 
study international law; but a sufficient number can readily become sufficiently 
familiar with it to lead and form public opinion in every community in our 
country upon all important international questions as they arise.” 
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FRAUDULENT CONVEYANCES IN KANSAS 


— Substantive Law“ 
By F. J. MorEAu** 


It is customary for the lawyer who is contemplating the bringing of a 
lawsuit to consider whether the defendant has property out of which a 
judgment may be satisfied after it is recovered. That is a practical thought. 
Will the judgment be collectible? Will it be worthwhile to issue a writ of 
execution? So important is this phase of the case that it is not uncommon to 
take steps to insure that whatever property the defendant owns at the time 
the suit is started will still be available at the time the judgment is rendered. 
Lawyers are familiar with the usual methods by which this end is achieved. 
The most common method is the attachment.’ In order to attach it is necessary 
to show that facts exist in conformity with one of the statutory grounds for 
attachment. Then too one must count the cost, because in case of error, the 
defendant in attachment recovers substantial damage.’ It is also possible to 
start garnishment proceedings, simultaneously with the principal action or later, 
so that if a defendant's property is in the possession or under the control of a 
third person it will be available to apply on the judgment.’ In case the lawsuit 
involves real estate or real estate is the subject matter of the action, the filing 
of the action is notice to all would-be transferees under the so-called lis pendens 
statute.* Lawyers know how to draw a divorce petition so as to bring the 
defendant's property into the “subject matter of the action” so that the petition 
on file will give notice under the lis pendens statute.* They also know how to 
draw an alimony judgment so that it will be a judgment lien on the husband's 
real property.° 

The plaintiff may benefit, too, from the fact that under the Kansas statutes 
the judgment lien upon real estate relates back to the first day of the term,’ 
but this will not be helpful if the defendant had conveyed the property before 
the first day of the term.* Nor will it be of any significance where the property 
is personal, for mere actions and judgments do not create interests in debtors’ 
personal properties. Despite the enumerated protective devices there are many 
situations in which the creditor is at the mercy of a scheming debtor who may 
endeavor to put his property beyond the reach of the creditor either before or 
after the creditor starts suit against him. This leads us to our subject — fraudu- 


lent conveyances. 


* This article is being published simultaneously in the Kansas City University Law School Review. For 
the procedural aspects of this subject, see Christianson, Laurence E., Fraudulent Conveyances in Kansas, 
8 Journal of the Bar Association of the State of Kansas, p. 360 (1940). 

** Dean, School of Law, University of Kansas, Lawrence, Kansas. 

1. General Statutes of Kansas (1985), Section 60-901. 

2. Parish v. Brokerage Co., 92 Kans. 286, 140 Pac. 885 (1914) ; Gregory v. Guaranty Co., 105 Kans. 648, 
185 Pac. 85 (1919). 

8. General Statutes of Kansas (19385), Sections 60-940 et seq. 

4. General Statutes of Kansas (1985), Sections 60-2601 and 60-2602; Dever v. Bank, 100 Kans. 365, 164 
Pac. 166 (1917) ; Marshall v. Shephard, 23 Kans. 226 (1880) ; Smith v. Kimball, 36 Kans. 474, 18 Pac. 
801 (1887); Bell v. Deisem, 86 Kans. 864, 121 Pac. 335 (1912) ; Sigma T. G. v. Bank, 145 Kans. 840, 844, 
67 Pac. (2d) 582 (1937). 

6. Wilkinson v. Elliott, 48 Kans. 590; 28 Pac. 614 (1890) ; Kremer v. Schutz, 82 Kans. 175; 107 Pac. 780 
(1910) ; Graham v. Pepple, 129 Kans. 735, 284 Pac. 894 (1980); Rumsey v. Rumsey, 150 Kans. 49; 90 
Pac. (2d) 1098 (1989). 

6. Fey v. Johns, 112 Kans. 885 ; 210 Pac. 1107 (1922). 

1. Statutes of Kansas (1935), Section 60-3126. 

8. Johnson v. Thompson, 142 Kans. 18, 45 Pac. (2d) 886 (1965). 
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To be fraudulent a conveyance must be wrongful. Fraud is an indefinite 
word, and describes many diverse legal concepts. It is used in connection with 
situations involving every type of mental attitude from innocent misrepresen- 
tation’ to stating as true that which is known to be false.’® But fraud denotes 
wrongdoing. To make an act wrongful it must be in breach of a legal duty 
owing to some one or more persons. Fundamentally, an ordinary creditor has 
no interest in his debtor’s property, and an owner of property has a right or 
power to alienate it freely. Restraints upon the right of alienation have not 
been particularly favored by courts. Moreover, generosity is a commendable 
virtue. In fact, it has the special blessing of holy writ when the gift is in favor 
of members of the donor's family. In writing a letter to his young protege, 
Timothy, the apostle Paul says that “if any provide not for his own, and 
especially for those of his own house, he hath denied the faith, and is worse 
than an infidel.”"* How then can it be said that a generous conveyance of 
property in which no one else has a legal interest is wrongful? What duty is 
violated? The answer of the law is that if the owner has creditors, and the 
conveyance renders him insolvent, the otherwise commendable act becomes 
wrongful. Insolvent debtors have a duty not to transfer their property, and 
so creditors have a right not to have such transfers made in violation of duties 
owing to them. 


Whence comes this right and the correlative duty? An eminent authority" 
on the subject has described the right as “‘the right to realize upon the available 
assets of a debtor.” It is not at all certain that merely referring to this right 
as a right to realize is helpful but probably this is all that can be said about it. 
The underlying basis of the rule has been referred to by Chief Justice Johnston 
in Bremen State Bank v. Loffler® as being “the policy of the law that a debtor's 
property shall be liable for his debts.” An act which takes away from a creditor 
this right to realize is harmful and wrongful. It is said that it is fraudulent. 
When the courts recognize that the creditor has such a right and give it legal 
protection, they are imposing in effect a restraint upon the right of alienation. 
It has already been mentioned that such restraints are not favored in the law 
and something undesirable is not protected except to achieve something that 
is good or at least is more desirable. It is simply a situation in which courts 
make a choice between giving full freedom of alienation or making it very 
difficult for creditors to satisfy their claims. 


During the latter half of the sixteenth century, creditors became alarmed 
over the fact that they often found themselves unable to satisfy their judgments 
out of the supposed assets of their debtors. This situation was serious enough 
to cause Parliament, in 1570 during the reign of Elizabeth, to pass the famous 
English statute making void conveyances of property with intent to defraud 
creditors. As is well known, this statute became the mold in which our law 
of fraudulent conveyances and that of most of the states took form. Shortly 

9. Eureka Bank v. Day, 90 Kans. 506, 185 Pac. 584 (1913); Bice v. Nelson, 105 Kans. 28, 180 Pac. 206 
(1919) ; Roome v. Petroleum Co., 111 Kans. 688, 208 Pac. 255 (1922). 

10. et a. 8 es 120, 31 Pca ; Graham, Liability for Honest Misrepresentation, 8 

11. First Epistle to Timothy, Chap. V, verse 8. 


12. Gerrard Glenn, The Law of Fraudulent Conveyances, Section I (1981). 
18. Bremen State Bank v. Loffier, 121 Kans. 6, 245 Pac. 742 (1926). 








ite 
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thereafter in 1601— jin the days of Shakespeare, of Bacon, and of Coke — 
Twyne’s case’* came before the Star Chamber. The information was filed by 
Coke, the Queen’s Attorney General. The case was that Pierce was indebted 
to Twyne in the sum of £400 and to C in the sum of £200. C sued Pierce and, 
while the suit was pending, Pierce sold to Twyne goods and chattels of the 
value of £300 in secret, and retained possession, reselling some sheep and 
shearing others. When C sought to levy execution he found that his opportu- 
nity to realize on his debtor's assets was worthless. And the question was 
whether the gift was void under the above mentioned Statute of Elizabeth. It 
was so held, the court point out that, (1) the gift was general — all goods, etc., 

2) possession was retained, and thus others were deceived, (3) it was made 
in secret, (4) there was a trust in favor of the donor and a fraud is ever 
covered with a trust and (5) it was subject to suspicion because the deed recited 
that it was honestly made. One is reminded of Henri Lavedan, the French 
writer whose hero, the Marquis, cautions his son against all persons, but par- 
ticularly those who say themselves honest.’® These were the earmarks of a 
fraudulent conveyance in Elizabeth’s time. Nature does not change much, and 
today the question whether in a particular situation the right of creditors to 
realize has been invaded is decided largely by the same earmarks. 


In what is probably the first case on the question that came before the 
Kansas Supreme Court’* it appeared that Perry and Cockril both lived in 
Missouri, in Platte County, across from Leavenworth. Perry owned more than 
one hundred mules and some horses which in the summer of 1859 had been 
driven to Salt Lake City. When they were returned in the fall, Perry arranged 
to winter them in Leavenworth, Kansas, and in October 1859 he mortgaged 
them to Cockril to secure an antecedent debt. The mortgage was made in 
Missouri and Cockril filed the mortgage in Platte County, Missouri. Kansas 
was still a territory in those days and had no statutory provision relating to 
the recording of chattel mortgages. So Cockril did the best he could. He filed 
the mortgage in Missouri where he and the mortgagor lived. But the mules 
were in Kansas, and Cockril did not take possession. A little later a Kansas 
creditor of Perry, one Golden, attached the mules and the court was called 
upon to decide the priority between Cockril, the mortgagee, and the attaching 
creditor. It decided for the attaching creditor saying repeatedly that Cockril’s 
failure to take possession was fatal. So we may conclude that in those days, 
it was impossible to have a valid chattel mortgage without a taking of posses- 
sion. Of course if a mortgagee takes possession he really becomes a pledgee. 
So really there was no such thing as a chattel mortgage in Kansas in territorial 
days, valid except as between the parties. We may venture, what is perhaps a 
violent assumption, (in those days the relations between Kansas and Missouri 
were strained) that the case would have been decided in the same way if 
Cockril had been a resident of Kansas. Retention of possession by Golden, 
as in Twyne’s case, was a badge of fraud of sufficient strength to prevent the 
mortgagee from obtaining any rights as against an attaching creditor. When 
in 1868 our legislature enacted what is now Section 58-301 of the General 
14. Twyne’s Case, Star Chamber (1601) 8 Coke’s Reports 800, 76 Eng. Reprints 809. 


15. Lavedan, Henri, Le Marquis de Priola, p. 18 (1902). 
16. Golden v. Cockril, 1 Kans. 247, 81 Am. Dec. 510 (1863). 
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Statutes of Kansas 1935, providing for the recording of chattel mortgages, it 
gave the same serious significance to the fact that the mortgage “be not fol- 

lowed by an actual and continued change of possession.” Such a mortgage 
is absolutely void as against “creditors, subsequent purchasers, and mortgagees 
in good faith.” The Kansas court must have thought this strong language for 
it has held that the word ‘‘creditors” did not mean general creditors, but “lien 
creditors.”"" In Campbell v. Killian** the creditors had obtained no lien prior 
to the recording so the words “absolutely void” did not apply. In Golden ». 
Cockril, the creditor had a lien by attachment. Hence the later cases are not 
out of line with that early decision. 


Where an owner se//s personal property retaining possession instead of 
executing a mortgage retaining possession, the failure of the vendee to take 
possession is not as dangerous as such failure on the part of a mortgagee. 
Section 33-103" then controls. In such case only a presumption of fraud arises. 
It is deemed void against purchasers without notice and existing or subsequent 
creditors until such sale is shown to have been made in good faith and upon 
sufficient consideration. Retention of possession is only evidence that the sale 
is invalid,” but the vendee has the burden of showing the good faith and the 
giving of sufficient value.” The policy of the statute protects purchasers in 
good faith even when they permit their vendors to retain possession.” Under 
the Uniform Sales Act, which has not been adopted in Kansas to date, reten- 
tion of possession is fatal as against purchasers from the vendor in reliance 
upon his possession™ but as. against creditors the provisions of the local rules 
control.* Hence the Sales Act may give purchasers more protection than 
creditors, depending upon what protection creditors receive under the rule of 
a particular state. In other words, if the Kansas legislature were to adopt 
the Uniform Sales Act, one purchaser in good faith could lose the property 
to another good faith purchaser from the vendor in possession, but as against 
creditors the effect of the retention of possession would be only to raise a 
presumption of fraud which would be overcome by a showing on the part of 
the purchaser that he was a purchaser in good faith for value. 


Retention of title of a chattel by a seller as security for the payment of 
its purchase price, at the same time transferring the possession to the buyer, 
presents much the same problem as retention of possession by a seller. In both 
cases the title and possession are separated. Ostensible ownership could inhere 
just as well in a possession transferred as in a possession retained. The record- 
ing of conditional sales contracts was not given statutory authorization in 


17. Youngberg v. Walsh, 72 Kans. 220, 88 Pac. 972 (1905); Dixon v. Tyree, 92 Kans. 187, 189 Pac. 1026 
(1914) ; Campbell v. Killion, 124 ae 124, 257 Pac. 752 (1927). 

18. Supra note 17. 

19. General Statutes of Kansas (1935), ee ee pe, | Baer ote or eomseenme of personal 
property unaccompanied by an actual of possession 1 be deemed to be void 1 void as 
against asties and existing or subsequent Ban ong a " is shown that such sale 
was made in good faith and upon sufficient This section shall not interfere with the 
provisions of law relating to chattel si 

. Phillips v. Reitz, 16 Kans. 396 (1876). 
-ta.” McCall, 2 Kans. App. 545, 48 Pac. 980 (1896) ; Dodson v. Cooper, 50 Kans. 680, 82 Pac. 870 
) 
. Augustus Wolfley v Rising 8 Kans. 297 1: Phillips v. Reitz, supra note 20; Kansas 
Pacific Ry. Co. v. pad fr Kans. a srt: Locke v. 24 Kans. 763 (1881). 


. Uniform Sales Act, Section 25. 
. Uniform Sales Act, Section 26. 
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Kansas until 1889,* or twenty-one years after the passage of the chattel mort- 
gage statute. In the interim the court was called upon to decide what effect 
the transfer of possession would have in relation to purchasers from the buyer 
and his creditors. In 1875 a case arose in Cloud County and it was carried to 
the Supreme Court.” One Sumner sold an organ to McNulty on conditional 
sale which McNulty resold to McFarlan, the latter having no notice that the 
title had been retained by Sumner for security purposes. Mr. Sumner brought 
replevin and in defense it was argued that it was the policy in Kansas to 
protect bona fide purchasers of personal property from a person who had the 
ssession. Of course the chattel mortgage cases were in point. Even an 
attaching creditor had been so favored in Golden v. Cockril. Lawyers contended 
that where a purchaser was involved, the situation was all the stronger in 
favor of the plaintiff. Mr. Justice Brewer however held that the seller's title 
could not be divested, as the vendee had no title and could have none until 
the debt was paid and that possession gave only a prima facie title.?” Hence a 
transferred possession by a seller unlike a retained possession was not con- 
sidered the equivalent of ostensible ownership. There was respectable authority 
for this decision when it was rendered,”* and others followed later.” But the 
rule was otherwise in Pennsylvania.® Moreover, in some states even creditors 
of the buyer may levy upon the property and attain priority over the seller. 
When such decisions as Sumner v. McFarlan made their appearance, it 
was to be expected that the legislature would act in the interests of purchasers 
in good faith and even creditors. The recording act of 1889 gave protection 
to the creditors of the buyer and innocent purchasers from him. As is the 
case of the chattel mortgage statute, the word “‘creditors” in the statute pro- 
viding for the recording of conditional sales has been construed to mean lien 


creditors.** 

Another transfer of property and possession which is capable of doing 
injury to creditors is the so-called bulk-sale. Not infrequently merchants 
engaged in the retail trade desire to dispose of their business in its entirety. 
Such disposals might operate to deprive their creditors of a chance to realize 
upon their assets. On such occasions the debts are usually claims which arise 
out of the business relationships incident to the sale of merchandise and 
therefore should be paid out of the business assets. If the sale is made with 
intent to hinder or delay creditors it is invalid under Section 33-102. But such 
intent to defraud is often difficult to prove. Hence the need of having objective 


25. General Statutes of Kansas (1935), Section 58-314. 
26. Sumner v. McFarlan, 15 Kans. 600 (1875). 


27. Sumner v. ee Mr. Justice Brewer sayin 
cNu eo vail ome, and by it no title passed to the latter 
notes. le, = yy none; and the mere fact of possession 
. Seel Pars. t. 449, and cases cited in notes. The 


prima facie, and subject to be overth 
from the owner, or mg aut! 
nor the chattel mortgage act (Gen. St. 584, sec. 9) helps the defendant; for 


. was no transfer of title, wit , and section 4 to a loan with ion continued 
years; title, with chattel mortgage to secure price, but simply 

a conditional sale, with the condition unperformed.” 

. 1 Parsons on Contract, 449. 

. Cole v. Berry, 42 N. J. Law 808 (1890), 86 Am. Rep. 611. 

. Duplex Printing Press Co. v. Clipper Publishing Co., 218 Pa. 207, 62 Atl. 841 (1906). See Hanna’s 
bach Creditors’ Rights, ts, ard Edition (1989) pp. 170-174. 

. v. Duncan, 149 Kans. 244, 87 Pac. (2d) 283 (1989) ; Great Western State Equipment Co. v. Iles, 
OR Fed.” (2a) 197 (1984). 
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criteria or a rule of thumb by which to judge whether such a sale is harmful 
to creditors and therefore void. The answer of the, Kansas legislature to this 
need was the passage of the Bulk Sales Act in 1915.5 The duties which it 
imposes upon the sellers and buyers not in ordinary course of trade are simple 
expedients designed to safeguard the creditors of the business in their usual 
right to realize upon the assets of their debtor. A sale not in compliance with 
the Act is void against “creditors.” In holding the act constitutional our court 
in the Burnett Case** quoted the New York Court in Klein v. Marvelas* to 
the effect that “Back of this legislation which to a majority of the judges who 
decided Wright v. Hart*® seemed arbitrary and purposeless, there must have 
been a real need.” In Oil Co. v. Consolidated Companies* our court said, 
“The Bulk Sales law is remedial. It is designed to frustrate fraud on creditors 
and for that reason should be liberally construed.” And again in a later case*’ 
it was said that the purpose of this law was “that goods of debtors sold in bulk 
should be treated as a trust fund for the benefit of all creditors.” The word 
“creditors” as used in this statute has been held to include “ordinary creditors” 
as well as lien creditors. This is different from the meaning of the same word 
in the chattel mortgage and conditional sales recording statutes. The Bulk 
Sales Act merely operates to preserve the right of creditors to realize upon the 
assets of business debtors. 

Some trouble has arisen over the question as to what constitutes a “‘sale 
or a disposal” of a stock of merchandise within the meaning of the Act. In 
Joyce v. Armourdale State Bank,® the court said that a surrender of possession 
by a merchant pursuant to the terms of a chattel mortgage executed prior to 
that time was a sale or disposal of his stock within the meaning of the act 
and therefore void. The United States Circuit Court of Appeals has gone further 
and ruled that the mere making of a chattel mortgage amounts to a sale or 
disposal although the mortgagor retains possession.*® And in the recent case 
of Wyatt v. Duncan,” it was held that a taking of possession of a stock of 
goods in a replevin action by a conditional seller pursuant to his retention of 
title was not a sale or disposal under the provisions of the Bulk Sales law. 
It should be noted. however that the seller obtained possession before the 
creditors had obtained a lien upon the property as required by the Kansas 
decisions in cases involving the Conditional Sales Act. But here the Bulk Sales 
Act also was involved, and the court just does not consider that angle of the 
case. If that statute had been emphasized, the time at which possession had 
been retaken would have been immaterial. We should not feel too sorry for 
a conditional seller who loses out under those circumstances. There is some 
question whether the conditional sale is a proper method of financing mer- 
chandise intended to be resold. It seems reasonable that a conditional seller 
should not be entitled to retain title to goods which he knows are to be resold 
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in the ordinary course of business. Probably the court decisions holding that 
taking of possession by a conditional seller is in violation of the bulk sales 
law will discourage the use of the conditional sale in such financing. It might 
be said of course that the parties to a conditional sale can comply with the 
Bulk Sales Act and that all will be well. The fact is, however, that a reclaiming 
seller ordinarily is not a paying purchaser. He himself is not a purchaser. He 
is a seller who wants to be paid. So creditors cannot look for much satisfaction 
from him. They will be left without a remedy if he retakes the property. 


Another method which has been used to deprive creditors of their right 
to realize is the contract of pledge. A common manner in which these cases 
arise is this: A grain elevator desiring to borrow money gives a receipt for 
1000 segregated bushels of grain being held subject to the lender's order. If 
this receipt be considered a chattel mortgage, it must be filed to be valid against 
lien creditors. A New York court*’ however held it was a contract for a pledge 
and that it could be perfected by actual delivery of the property at a later date 
so as to defeat an intervening attaching creditor. This would be true only in 
the absence of actual fraud as distinguished from constructive fraud such as 
exists whenever a recording act is involved. 


It seems that no state has a statute requiring that a pledge be recorded. And 
the reason for that is obvious. A recording statute supplies a substitute for that 
notoriety which open notorious possession gives. And there cannot be a valid 
pledge without the actual, continuous transfer of possession. So the question 
really is whether there can be such a thing as a contract for a pledge, valid 
as against others than the parties to it. Can there be a secret pledge? If there 
is such a device known to the law, then the legislatures should get busy to 
give us recording acts for protection. But the absence of such legislation 
everywhere is probably an indication that there is no need for it. Let us 
examine a few cases. 

In Atkinson v. Bush,*? on May 27, 1911, C, B, and K were engaged in 
building a road. C borrowed from B eight hundred dollars ($800) agreeing 
to pledge four horses as security. The horses were husbanded in the barn of 
one K. C then and there verbally agreed to deliver the horses to K to be kept 
by him until the loan was paid. The horses were used in the building of the 
road. In August the horses were sent to B and put in a pasture. In June, 
however, C had borrowed from Atkinson another eight hundred dollars ($800) 
giving a chattel mortgage upon the same horses, and Atkinson duly recorded 
his mortgage. Here, therefore, was a situation in which there was an attempted 
pledge, then a duly recorded chattel mortgage followed by a perfection of 
the pledge. The court decided that the mortgagee had priority because the 
failure to transfer possession made the pledge invalid. The chattel mortgagee 
properly prevailed as would any intervening attaching or execution creditor. 
Yet there can be no doubt that B acted in good faith. He just failed to use 
such a degree of care as would not unduly jeopardize the rights of others. If 
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the property had been a diamond ring he probably would have taken it and 
placed it in his safety deposit box. Horses however have to be kept in a barn 
and why could he not have K keep them for him instead of for C? What 
must be done in such cases? Some suggestions appear in Bank v. Brannum* 
One Sicka cut, baled and stored hay under contract with Brannum. It was 
stored in a barn owned by Sicka’s father. Sicka asked for security and Brannum 
said the hay would be held subject to Sicka’s claim. Sicka had charge of the 
one key to the barn, and the hay was kept separate from other hay. Brannum 
mortgaged the hay to a bank. The Court held the pledge prior on the theory 
that enough had been done to afford notice of Sicka’s right to third persons who 
might deal with the pledgor on the strength of the pledgor’s alleged possession. 
The court said, 


“It was necessary that Sicka’s possession should present an appearance sufficient to 
give fair notice of his rights. This requirement was fully met by keeping the hay 
locked in the barn which he rented from a third person, and by keeping control of 
the key. But, having possession of this character, it was not necessary that he do 
anything more to consummate the pledge.” 


In Bailey v. Pierce the question was as to what change of possession is 
essential for one to have a valid pledge of shares of stock. Was it enough that 
the pledgee had possession of the stock certificates? It was argued that the 
statute providing that stock was only transferable upon the books of the 
company rendered the mere transfer of the certificate insufficient. Counsel 
should have urged also that our code provides specific procedures for attaching 
stock** and levying thereupon.“ In each case you serve process on the corpora- 
tion and you need not worry about the certificates which are mere evidences 
of ownership of corporation assets. The court however held the pledge good 
against a levying creditor. It emphasized that in Kansas a levying creditor 
gets only the interest possessed by the execution debtor. It is submitted with 
deference that that rule is usually applied to cases where there are secret inter- 
ests of real estate not appearing of record. The recording acts as to real estate 
protect only purchasers. In states that have adopted the Uniform Stock Transfer 
Act giving stock full negotiable status, the delivery of the certificate undoubt- 
edly should be held to constitute a valid pledge of the stock. Although that 
act has not been adopted in Kansas, the courts have gone a long way in holding 
that the certificate is strong indicia of ownership. People dealing with properly 
endorsed stock certificates are usually protected as against the claims of true 
owners.*® In all these cases, however, the true owner is at fault in having 
placed all indicia of ownership in the hands of one who acts in bad faith. So 
a pledgor could estop himself, but the case of the creditor is different. 


Where mere choses in action are involved it seems that it is still easy for 
debtors to make transfers which prevent creditors from realizing satisfactions 
of their judgments. There is no statute requiring such transfers to be recorded, 
and the property is of such a nature as to make it impossible to have open 
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notorious possession thereof. The court recognized the full significance of this 
situation in Hall v. Terra Cotta Co. Terra Cotta Company gave its note to 
Hall. The company had a contract with one Neville whereby Neville owed it 
some money. It assigned this claim to a bank. Hall sued the Company on 
its note and garnisheed Neville to realize upon the claim which the company 
had assigned. Neville interpleaded Hall and the bank. He did not care who 
received the money so long as he did not have to pay twice. If the assignment 
prevailed, the creditor, Hall was deprived of a good asset of his debtor. The 
court thought the subject a proper one for statutory regulation but that in the 
absence of such regulation the matter is left free to develop in the course of 
modern business. It said that if this were a chattel mortgage or a pledge of 
more tangible property the creditor would prevail because the debtor seemed 
to have retained control over the claim, but it being a mere assignment, nothing 
could be done about it. And the rights of creditors were not improved by the 
recent decision of Chatterton v. Clayton.” The Claytons gave a note to Miller. 
Clayton’s father died and he was about to receive a distributive share of five 
hundred dollars ($500). Miller sued the Claytons and on June 21, 1938, 
served a garnishee summons on the administrator of the elder Clayton’s estate 
prior to distribution. The garnishee-defendant’s answer stated that on April 
18, 1938, he had been served with notice that Clayton had assigned his claim 
against his father’s estate to the Miller State Bank. The assignee again pre- 
vailed against the creditor. The court emphasized the absence of a recording 
act, and that the property could not have been reduced to possession because 
of its inherently intangible nature. 


It must be said in fairness to the court that in both decisions there is a 
recognition that in cases of actual fraud the creditor will prevail over the 
assignee, and that where the assignor retains control over the accounts and 
collects the funds, courts will be quick to find that the assignment constitutes 
a void secret trust or that actual fraud renders it void. This would be true 
under Section 33-101 of the General Statutes of Kansas 1935, and it represents 
the realistic view that control over property is the essential thing rather than 
the nature of property. Under the latter view fraud is found chiefly in connec- 
tion with the doctrine of ostensible ownership.” 


The other earmark of fraud which was emphasized in Twyne’s case is 

. This too has been the subject of legislation in Kansas. Section 33-101 

of General Statutes of Kansas 1935 provides that all gifts and conveyances of 
goods and chattels, made in trust to the use of the person or persons making 
the same shall be void and of no effect. Courts have been zealous in their 
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efforts to ferret out these secret benefits. In Kayser v. Heavenrich,™ a debtor 
made an assignment for the benefit of creditors. Ordinarily such assignments 
are commendable, but here the assignor was a member of a firm which was 
his creditor. So the assignment at least was partially for his benefit and there- 
fore void. A similar situation arose in Manley v. Larkin,® and Clark v. Rob- 
bins. In the former case a debtor had a distributive share in an estate. Yet 
he was insolvent. He confessed a judgment in favor of the estate in which he 
was interested. The judgment became a lien upon the real estate of the debtor. 
So the act of confessing the judgment operated to give a lien to himself upon his 
own property for the security of a debt due to himself. He was held to be 
doing indirectly what he could not do directly. 


Secret trusts of this kind frequently appear where property is transferred 
to secure or extinguish valid existing debts. If the property is worth more than 
the amount of the debt, the excess in value over the debt is held in trust for 
the transferor and his other creditors are at an impasse. In Stratton v. Putney, 
involving a similar situation the court said, “The conveyance is deemed fraudu- 
lent whether the actual purpose to defraud is found as a fact or is conclusively 
presumed from admitted facts. The trust being established the intent to 
defraud creditors is conclusively presumed.” In accord with this view is Schram 
v. Taylor. J. C. Taylor conveyed 1210 sheep and 300 lambs to his son in pay- 
ment of a $2000 debt. Other creditors of the father levied on the sheep and 
the son sued the sheriff in replevin. The trial court gave judgment for the 
plaintiff but on appeal the case was reversed because the trial court had mis- 
directed the jury, in not having told it that in order to sustain this transaction 
it was essential that the value of the goods conveyed should bear a just propor- 
tion to the amount of the debt to be paid. These same principles are also 
discussed in Dodson v. Cooper™ as follows: 

“The law recognizes certain circumstances and conduct as marks of fraud, and 
whether those relied on in this case were of much or little consequence was a ques- 
tion for the jury themselves. Insolvency is an element of proof entitled to consid- 
eration in canvassing the badges of fraud in order to determine the honesty of the 
transaction. Proof of insolvency does not necessarily establish fraud, but a sale of all 
his property by one insolvent is a circumstance which in connection with others, may 
be sufficient to awaken suspicion and create a presumption of a fraudulent design. 
So, too, in respect to the inadequacy of consideration. It cannot always be held 
to be a fraud as a matter of law, but where a sale is made for much less than the 
actual value it is such an indication of fraudulent intention as requires explanation. 
If the inadequacy was slight, it would only be weak evidence, but, if it was con- 
siderable, it might, when coupled with other facts, be controlling proof of dis- 
honesty and fraud. Whether or not there is such a disparity between the real value 
and the consideration paid as to justify an inference of fraud, is for the jury to 
determine.” 

Several later cases are in point.” 
In a general way the real estate recording laws of this state are designed to 
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prevent frauds. Yet England got along fairly well without them as did many 
states for many years. Priorities were decided under the common law rule 
that where several legal estates are involved the prior in time prevails. Like- 
wise where several equitable estates are in issue. Where legal and equitable 
estates compete for priority the doctrine of bona fide purchaser comes into 
play. The purchaser of a legal title may prevail over a prior equitable estate 
by virtue of this doctrine. Except for the doctrine of bona fide purchaser the 
common law idea was that what a man had conveyed, he could not convey 
again. Under our recording acts this is not true, because the failure of a 
transferee to record renders his conveyance invalid as against subsequent 
transferees.” Subsequent purchasers and mortgagees are not deemed to have 
had notice.” The failure to record operates as a constructive fraud. That is, 
while there may not be any actual evil design to perpetuate a positive fraud, 
the conduct involved in not giving notice has such a tendency to deceive or 
mislead others that it is deemed reprehensible. In fact it has just as strong 
possibility for harm as intentional wrongdoing. These recording acts do 
much preventive justice as distinguished from remedial justice which seeks to 
remedy the wrong after injury has occurred. As the great scholar and judge, 
Story," expressed it, “By disarming the parties of all legal sanction and pro- 
tection for their acts they suppress the temptations and encouragements, which 
might otherwise be too strong for their virtue.” Our recording acts relating 
to land do not protect creditors as do the acts of some states and so it is prac- 
tically axiomatic with us that a levying judgment creditor does not prevail 
against a prior unrecorded mortgage. The Kansas court says repeatedly that 
an attaching creditor gets only what is possessed by his judgment debtor. He 
may have what seems to be a clear record title. Yet, if it has been conveyed 
and the conveyance was not recorded, the creditor gets nothing. This generali- 
zation is so well known to us, so deeply rooted is it, that we sing out that 
sentence in our sleep — “A creditor gets only what his debtor has.” We are 
inclined to apply it everywhere. As pointed out above, in connection with 
our study of the stock certificate cases, most situations cited involved real 
estate. But we incline to apply it where chattels are involved, when perhaps a 
different rule should apply. In Bailey v. Pierce, supra, involving the pledging 
of corporate stock, Chief Justice Dawson said, 

“We have a just and logical rule of law in this jurisdiction to the effect that 
by no sort of process can a creditor lay hold of a larger interest in property than 
that which actually belongs to his debtor, and the court is not disposed to counte- 
mance an exception to tule to the disadvantage of a pledgee of personal 
property.” 

Yet in Golden v. Cockril involving the Missouri mules being wintered in 
Kansas, that is exactly what happened. The attaching creditor took more than 
his debtor had, for his debtor had already mortgaged the mules. And who 
can say that that result was unjust or illogical? The idea that a creditor gets 
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what his debtor has, no more no less, would seem to follow from the principle 
that an ordinary creditor has no interest in his debtor's property. Yet we began 
with the postulate that he has a right to realize, which right courts will protect. 
In fact Section 33-102 of the General Statutes of Kansas 1935 specifically 
provides that transfers of both chattels and land made with intent to defraud 
creditors of their just and lawful debts shall be deemed utterly void and of no 
effect.* We have seen that creditors are not protected by the real estate record- 
ing acts, that in the chattel mortgage statute the mortgage is void against 
creditors who get a lien before the recording of the mortgage; that this is 
also true as to conditional sales contracts; and that as to bulk sales existing 
ordinary non-lien creditors are protected. 


We need now to note who are creditors as to whom a fraudulent transfer 
is void. In fraud cases, the prior or existing creditor seems to have the select 
place.“ The subsequent creditor may also be in favor but he must allege and 
prove facts reasonably tending to show that the grantor was thinking of him 
and intended to defraud him.© And he cannot succeed by merely showing that 
some one existing creditor was defrauded. He cannot ride to success vicariously 
upon the fact that someone else was wronged. He must show that he himself 
was within the machinations of the grantor. He must show a wrong to himself. 


What type of proof is generally relevant to this issue? It is of great weight 
that the subsequent debt was contracted in reliance upon the property which 
was conveyed, or incurred so soon after the conveyance as to warrant the pre- 
sumption that the transfers were made in contemplation of the soon-to-be- 
contracted debt. The mere fact that the grantee did not record the deed for 
about ten months (of itself) is not sufficient to establish a fraudulent intent 
by the grantor and grantee.“ And this seems logical because creditors are not 
mentioned in the Kansas real estate recording acts. Yet in Union National 
Bank v. Kramer,® the fact that the grantee had recorded long before the sub- 
sequent debt was incurred operated to refute the creditor's claim that the debt 
had been contracted in reliance upon the grantor’s ownership. In the Joffray 
case the transfer was made to secure a bona fide indebtedness, the grantor was 
insolvent and the grantee knew of the insolvency, and there was the failure 
to record. Yet the court did not feel there was adequate proof of fraud. In 
such cases it might well be that a serious discrepancy between the debt secured 
and the value of the property transferred could be sufficient to indicate fraud 
if the transfer was made shortly before the making of the new debt.” 


A tort claimant is generally regarded as a creditor for the purpose of 
setting aside a fraudulent conveyance, on the theory that his debt when liqui- 
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dated by a judgment relates back to the time of its origin.” The Statute of 
Elizabeth was broad enough to include most types of claims. It read “creditors 
and others.” The Kansas statute 33-102 reads ‘‘creditors of their just debts 
or damages.” In bankruptcy law a claimant of damages for a tort is held to 
be a creditor within Section 3 of the Bankruptcy Act so as to make a transfer 
to avoid that claim an act of bankruptcy.” The claimant is entitled to file an 
involuntary petition against the grantor upon putting his claim in shape so 
as to make it provable under Sec. 63a. Searches have revealed no clear Kansas 
cases as to the status of claimants ex delicto. A liberal attitude is indicated in 
the bastardy case of Shuster v. Stout and Wingert." The court held that a 
sale made with the intent to avoid liability for the support of a bastard child 
is a sale with the intent to hinder, delay and defraud creditors. The sale was 
made in haste and the grantor left the country at once. The suit was appar- 
ently brought by creditors other than those who had supported the bastard child. 


Another problem still undecided in Kansas involves the status of the 
contingent debt. Suppose D signs a note as an accommodation indorser for 
the maker, are conveyances by him fraudulent as against the payee of the note? 
We say his liability is contingent. Some decisions say that the payee is not a 
creditor unless the indorser is actually liable. There is no such debt until the 
maker of the note is in default and due notice has been given to the indorser. 
Accordingly, those courts have generalized by saying that the contingent debtor 
is not a present debtor and is free to convey. Within this generalization would 
fall cases involving warranties in deeds, guaranties, regular indorsements and 
accommodation indorsements. Professor Glenn™ feels that it is undesirable 
to classify the contract of suretyship with that of warranty of title. Ordinarily 
the mere fact that one makes a warranty deed will not lead you and me to 
think that the grantor is now to be restricted in his freedom to convey other 
properties. On the other hand if one is a surety for another, the situation is 
quite different. Yet if a grantor learned of a flaw in a land title which he had 
warranted and then conveyed property his transfer may well be held to be 
fraudulent in fact. Likewise in the case of a surety who transferred property 
to his son the day before the performance by his principal was due. So it 
seems that these cases should not be lumped together as contingent claims. 
Each situation should be analyzed. The weight of authority supports the 
view that the payee is the creditor of the indorser and it is pertinent to note 
that under the Uniform Fraudulent Conveyance Act now adopted in 17 states, 
a creditor is defined as a person having any claim, whether matured or 
unmatured, liquidated or unliquidated, absolute, fixed or contingent.” 


We have noted that our decisions state that where subsequent creditors 
seek to set aside a conveyance as fraudulent, they have the burden of showing 
a specific intent on the part of the transferor to defraud them. Now, how 
does this differ from the case where existing creditors are involved? The 
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statute (Section 33-102) condemns only transfers with intent to hinder, delay, 
etc., and covers both existing and subsequent creditors. It seems that the intent 
is necessary in either case. So, how do these situations differ? What state 
of mind must be shown to have existed? Normally, the intent in fraud cases 
can only be shown objectively. People do not come out into the open and 
express their intent to defraud. We have to judge the intent of these people 
by their acts. Where there are existing creditors a transfer by the debtor leaving 
himself insolvent is sure to impinge upon the right of creditors to realize. 
So, as to existing creditors such a transfer is deemed fraudulent. The intent 
to defraud is the most normal and probable inference from those acts. Where 
there are no existing creditors, no such inference is possible. That is why 
perhaps that where subsequent creditors deem themselves aggrieved, they 
must go further and show that they are in the minds of the transferors at the 
time of the transfers. Additional facts are necessary to show that the convey- 
ance was fraudulent. 

As to the state of mind of the transferee, it may be guilty or not guilty 
but that may also be immaterial. It is settled that where the grantee is a volun- 
teer, or a donee of the goods, the fact that he has no knowledge of the fraud 
is immaterial, and the creditor may take the property." That, of course, is 
consistent with the idea that a donee is seldom favored in law. On the other 
hand, if the grantee is a bona fide purchaser, the most favored person in law, 
he prevails. Likewise, a bona fide purchaser from a fraudulent grantee is fully 
protected.” The transferee with the guilty mind is liable for the full value 
of the property at the time of the transfer, although it has become valueless in 
his hands. If he pays off a prior encumbrance on the property, the doctrine 
of subrogation does not protect him.” 

To sum up: The problems in this field then fall into two general groups 
— those under the recording acts, and those under the more generally accepted 
Common Law principles and statutes as to fraudulent conveyances. A lawyer 
finding himself representing a creditor of one who has transferred his chattels 
by means of an unrecorded mortgage can obtain his judicial lien and know 
that he has a clear case. All he needs to do is to show that the mortgage was 
not recorded and that he obtained his judicial lien before the recording of the 
mortgage; so in cases of conditional sales. Where there has been a violation 
of the Bulk Sales Act it is not even necessary to obtain a judgment nor levy 
execution to obtain protection. Where actual sales are made and the seller 
retains possession, the creditor's right will depend upon the ability of the 
buyer to show good faith and a of consideration. Where the recording 
acts do not operate for the benefit of the creditor, as is the case in Kansas 
where real estate is involved, the creditor is remitted to the general rules of 
fraudulent conveyances under Kansas Revised Statutes, Section 33-102. The 
case of Bank v. Lawrence,” shows how this works out. There D obtained title 
to some land in July, 1907, and borrowed $2000 from the A Bank in August, 
1907. On October 31, 1907, D deeded to his mother, a volunteer. On April 3, 


76. Hardware Company v. Semke, 105 Kans. 628, 180 Pac. 734, 17 A.L.R. 719 (1919). 

71. Greene v. Robbins, 29 N.D. 1381, 150 N.W. 561 (1914), 68 U. Pa. L. Rev. 574; McKee v. West, 141 Ala. 
681, 37 So. 740 (1904), 3 Mich. L. Rev. 482. 

78. Leinbach v. Dyatt, 117 Kans. 265, 230 Pac. 1074 (1924). 

79. First National Bank of Pittsburgh, Pa., v. Lawrence, supra note 62. 

















FRAUDULENT CONVEYANCES 219 


1908, the Bank attached the property, and in January, 1909, the mother 
recorded her deed. It is obvious that the mother held her deed unrecorded 
while the Bank was an existing creditor of D. But under General Statutes of 
Kansas, Sections 67-222 and 67-223 providing for the recording of conveyances 
of real estate it is clear that creditors are not protected. The statute did not 
impose a duty upon the mother to record her deed as against the creditors. 
Only purchasers and mortgagees in good faith can take advantage of the 
failure to record. The attaching creditor gets only what the debtor had. Where 
chattels are involved, this may not be true, for the attaching creditor is speci- 
fically mentioned in General Statutes of Kansas, Sections 58-301 and 58-314. 
But in Bank v. Lawrence the only hope of the attaching Bank was to set aside 
the conveyance as fraudulent under General Statutes of Kansas, Section 33-102, 
which applies both to chattels and lands. As against the Bank, an existing 
creditor, the intent to defraud was not difficult to find. Where the lawsuit 
involves real estate as the subject matter of the action the lis pendens statute 
applies and the creditor is protected against interim conveyances. No one can 
become a bona fide purchaser without notice after the suit is filed.** 


The procedural aspects of these problems have been discussed most 
intelligently in the Journal of the Bar Association of Kansas by Mr. Christenson 
of the Winfield bar.** There the merits of attachment, general execution, the 
creditor's bill, and proceedings supplementary to and in aid of execution under 
our statutes are considered. 

Every depression that we have experienced has given creditors severe 
beatings. But from this survey it appears that legislatures and courts have 
cooperated to protect the creditor's right to realize out of the assets of his 
debtor. The conduct of debtors has ever been the subject of peculiar scrutiny. 
In the passage of the statutes against fraudulent conveyances, Bulk Sales Acts, 
and the recording acts of all kinds, the legislatures have labeled certain conduct 
as inherently dangerous towards innocent persons. In connection with chattel 
mortgages, conditional sales of chattels, and sales and mortgages of - real 
estate, the statutes make absolute the rule of Twyne’s case that retention of 
possession apart from the legal title is absolute fraud as against the persons 
named in the statutes. There is, too, something in the nature of an estoppel 
on the part of one who makes a representation by a usual indicia of property 
rights — possession — that ownership is where it is not. He will not be 
permitted to state the truth about it as against creditors of the one in whom 
ownership rests were the representation true. In sales cases the buyer may win, 
but he has the burden of establishing his good faith and the adequacy of the 
consideration given. When it is remembered that a creditor who believes 
that a transfer of property is fraudulent as to him may treat it as void and 
attach the property or levy upon it; that he may bring a creditors’ bill after 
getting judgment and an execution returned unsatisfied, perhaps it can truly 
be said that if lawyers are on the alert, they can make it true in fact as well as 
theory that a debtor must be just before he can be generous. 

80. See the cases cited supra note 62. 
81. Tennent v. Battey, 18 Kans. 324 (1877) ; Thompson v. Baker, 141 U.S. 648, 85 L. Ed. 889 (1891). 


82. Christianson, Fraudulent Conveyances in Kansas — Procedure, 8 Journal of the Bar Association of the 
State of Kansas 360 (1940). 
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A FATAL COLLISION AS A TRANSACTION 
UNDER KANSAS “DEAD MAN’S STATUTE” 


By MAXINE VIRTUE, Lawrence, Kansas 
In Collaboration With R. A. BARBER! 


One dark winter night, the ubiquitous A left a dance hall in a small 
Kansas town, in company with B. They were both sober. They wandered 
toward the parking lot; it was late, and no one saw them get into B’s car. 
According to B, A said: “Let me run her into town,” and got behind the 
wheel. A few minutes later, close onto midnight, the B car collided with that 
of X. A was instantly killed. X now sues both B and A’s administrator for 
all the injuries and damages that his attorney's imagination could encompass. 
X’s petition alleges that 

A, by and with the consent and permission of and as the agent of B was driving 

a Ford sedan which was the property of B and B was riding in the front seat of 

the car with A. . 

A’s administrator has reason to believe that A was not in fact driving the 
car, and inquires if it is possible to resist the admission in evidence of state- 
ments by B that A was driving. 

The Kansas version of the ‘dead man’s statute” reads in part as follows: 

No person _ be cael to ge in his own behalf in respect to any 
transaction . party with a deceased , where either 

party to the action mage om elma acquired title . . . from su deceased person, 
or when the adverse party is the executor, administrator, beir at law, next of kin, 

surviving partner, or assignee of such deceased person. . 

The existence of this statute raises three legal questions in the mind of 
administrator's counsel: 

1. Is an automobile collision a transaction in Kansas? 

2. If it is, how much of the incident — how many of the facts surrounding 
the collision will be regarded as part of the transaction for purposes of excluding 
evidence? 

3. At what point does use of the “dead man’s statute” become self-destructive 
because of the waiver doctrine incident to its employment ? 

There is a sizeable body of literature on these problems in many juris- 
dictions, though the specific point raised here has not been settled in Kansas. 
The reasoning set out below would seem to be available, in Kansas, for A’s 
administrator and his legal advisor. 

I 

On behalf of A’s estate, it is desired to stop the mouth of B as he mounts 
the witness stand to testify that A was driving. B is a co-defendant, but since 
he is hostile, the location of his name on the pleadings will not prevent the 
application of the statute sought to be used.* 

Is a fatal collision a transaction within the meaning of the Kansas “dead 
man’s statute”? A recent writer in this Journal thought probably so: 


1. Now Lieut. R. A. Barber in the armed forces. 
2. Gen. Stat. of Kan. (1935) Corrick: 60-2804. 


laintiff ff mdant, whose interests are 
actually adverse. American Inv. Co. . Coulter, 8 Kan. App. 841, 61 P. 820 (1899). See DASSLER’S 
KANSAS CIVIL CODE, in. (1981 od. ) p. 1106, and cases cited. 
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In all probability our Kansas court would follow the majority view, in ruling 
that the general aim of the statue is to seal the lips of one peer by law, when the 
lips of the adverse party are sealed by death, and would hold that the statute 
applies with equal force to actions ex delicto as well as to actions ex contractu.s 


And in another Journal comment, a Kansas writer discusses a closely 
related question: whether a defendant tort-feasor, in an action for wrongful 


lI death, may testify concerning the accident.' As this writer points out, cases on 
d his general point branch off into one of two rationales: (a) they define 
fe transaction in such a way as to include or exclude the testimony; (b) they 
e decide whether or not a right of action (such as wrongful death) which arises 
t only after death, can be covered by the ‘‘dead man’s statute.” 

. Missouri, among other states, goes to the source of the action — that is, 


. to (b) above — for an answer. Missouri holds that a right of action coming 

into existence only after the death cannot be regarded as within the scope of 

g the “dead man’s statute.’”® Kansas agrees with this holding, although the 

Journal writers referred to do not discuss the case, by the decision in McDon- 

nell v. Swift & Co." In that case, an action by a widow under the Workmen’s 

Compensation Act, the court held that the plaintiff in such an action is not, by 
virtue of the “dead man’s statute,” incompetent to testify, the court saying: 

The contention is that plaintiff is an incompetent witness to testify to the 

dying declaration, under our statute (R.S. 60-2804). Plaintiff is not claiming 

| anything from the estate of a deceased person, nor is she claiming directly or 

| indirectly from him, within the meaning of that statute. A dependent . . . has 

a separate and independent action against the employer.® 

It is submitted that the McDonnell case is conclusive, insofar as the rela- 
tionship between the wrongful death statutes and the “dead man’s statute” is 
concerned. 

In connection with the point here under consideration — whether a 
tortious occurrence in general, and a fatal collision in particular, comes within 
the purview of that statute’s? protection, the McDonnell case, though not 
conclusive, is still highly interesting, for in that case the court had free choice 
between two rationales, each having a respectable and accepted place in the 
legal literature. One of these methods — the definition of the word ¢ransac- 
tion in such a way as to delimit its use to contractual occurrences — was 
rejected in favor of the source-of-action method. It is clear that both these 
methods were considered by the McDonnell court; it is not an unfair inference 
that, had the Kansas court entertained strong views contrary to the majority of 
states about the applicability of the word transaction to happenings tinged with 
tort, it would have seized the opportunity presented by that case to express them. 

There is abundance of classic authority for the view that the meaning of 
the term transaction cannot be emasculated by the delictual nature of the 
occurrence, for purposes of the ‘dead man’s statute.” 










4. 56 J.B.A. KAN. 266, comment: “Tortious Act as Transaction with Deceased,” at p. 267. See citations 
therein. And see 8 J.B.A. KAN. 393: ‘Transactions with the Deceased as Applied to Torts.” 

6. 9 J.B.A. KAN. 170: “Transactions with the Deceased,” at p. 174. 

6. Enthwistle v. Feighner, 60 Mo. 214 (1875), discussed in comment in 8 J.B.A. KAN., supra note 1. 
For a collection of cases, see 28 RCL 494. 

7. 124 Kan. 827 (1927). 

8. At p. 380. See Routh v. List & Weatherly Construction Co., 124 Kan. 222 (1927), which is cited therein. 

9. 60-2804. 
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The first’? of two ALR discussions concerns the principal case of Souther v, 
Belleau,“ the famous Kentucky case in which a fatal shooting fray was held to 
be a transaction within the meaning of a statute similar to ours in Kansas. The 
annotator says: 

Practically all of the cases within the scope of the present annotation assume 
that the disqualifying provision may apply to an action ex delicto and is not 
limited to actions ex contractu.)? 

And in the supplemental annotation’® appears the case of Van Meter ». 
Goldfarb,* wherein an accident resulting in death was held to be a transaction 
within the dead man’s statute. There small boys fled from an approaching 
housewife, and went over a high fence with their stolen grapes into an alley, 
where defendant’s truck ran over and killed one boy. Defendant contended 
that a ¢ransaction as used in the Illinois “dead man’s statute” means a relation 
between parties brought about by a negotiation or mutual dealing, and not a 
mere occurrence.”"* After discussing the source-of-action point, the court moves 
on to decide the case by defining transaction, thus: 

We are of the opinion that the word transaction is used in a broad sense, and 
that it includes an occurrence like the one out of which this action arises.1¢ 
For the reasons and on the specific authority hereinabove set forth, then, 

it is felt that a fatal automobile collision will likely be held to be a transaction 
for purposes of the Kansas “dead man’s statute.”?’ 


II 
In the supposititious case involving A, B, and X, A’s estate wishes to 
prevent B, a hostile codefendant, from trying to establish that A was driving 
the car when the fatal collision took place. If the reasoning of Point I is 
followed, A’s counsel has concluded that the “dead man’s statute” may be 
used to prevent B from stating that A was driving at the moment of impact. 


Suppose, though, that B’s counsel exercises sufficient ingenuity to lead B 
around the back way, and has maneuvered him to the point of saying that 
previous to the accident, when the men left the dance hall and entered the 
car, A asked for and received permission to “run her into town.” How much 
of the occurrence, on the level of time-lapse, will be embraced within the scope 
of the prohibition in the “dead man’s statute”? B’s counsel will assert the 
rule that although interested persons 


are incompetent as to all matters which fall within the category of a transaction. 
. . . However, statutes of this nature leave a party or interested person free to 
testify as to all other matters which are not transactions . . . such as independent 
substantive facts which do not involve any transaction . . . and of which the witness 
has knowledge independently of such a transaction. . . .18 


10. 86 ALR 956. 

11. 208 Ky. 508 (1924). 

12. At p. 959 of the annotation. See cases therein cited, and see also 28 R.C.L. 494. 

18. 41 ALR 343. 

14. 317 Ill. 620 (1925). 

15. Defendant had carelessly got squeezed in the waiver aspect of the “dead man’s statute,” and was 
therefore making the contention referred to. 

16. At p. 344 of the annotation, which may be consulted for citations from New Jersey, Connecticut, 

» Montana, Kentucky, New York, Illinois, and Missouri. 
17. Gen. Stats. of Kan. (1935) Corrick: 60-2804. 
18. 70 C.J. 396. 
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But A’s counsel will promptly counter by an another general rule: 


“, . « Courts, in construing the term transaction . . . are careful to include any and 
all ‘things relating to, or connected with, any . . action between the witness and 
decedent, which became connected with the lawsuit, and to shut out any and 
all relevant testimony within this scope, and testimony which leads up to or explains 
prey with deceased, as to which the witness is incompetent, is properly 
excluded.19 


He will then finish B off by pointing out that in Moore v. Miller® the 
Kansas court stated that “one of the tests of exclusion is whether or not 
deceased, if living, could have denied or explained the offered testimony of his 
own knowledge.” Furthermore, any question concerning conversations or 
actions relevant to the identity of the driver preceding the impact would fall 
within the rule promulgated by a leading Kansas case, Clifton v. Meuser.”! 


‘ Therein the court excluded testimony to the effect that plaintiff had boarded 


the decedent, on the ground that the inescapable inference from such testimony 
would also be that the decedent boarded with the plaintiff. 


However it may be defined in other connections, here (the word transaction) 
clearly means an action participated in by the witness and the decedent . . . (if) 
in describing what he did himself he necessarily attributes to the decedent some 
act or attitude with respect thereto the incident is shown to relate to a transaction 

. . which must be shown . . . by other witnesses.?? 


Scarcely a case subsequent to CLIFTON but which cites it, and although 
a few cases have found ways to avoid its result,” in the main its doctrine has 
set the pattern for the development of Kansas case law, which is stringent in 
excluding any testimony which might result in inference or conclusion itself 
banned by the ‘‘dead man’s statute.”** Here we have a car with two occupants, 
embarking upon a journey which ends in a fatal collision. The night was so 
dark and the impact so unexpected that the plaintiffs’ testimony is not feared 
— they couldn’t see who was driving. Under the C/ifton rule, it is submitted 
that no testimony concerning conversations about who was to drive could be 
admitted, since they would contain an inference which would relate forward 
to the moment of impact. Counsel for A’s estate may thus prevent B from 
using the previous conversation to establish that A was driving the car. 


19. 70 C.J. 897. 

20. 119 Kan. 666 (1925). 

21. 79 Kan. 655 (1909). 

22. 79 Kan. 655 (1909) at p. 660. Parenthetical phrase supplied. 

23. agg v. Gray, 87 Kan. 129 (1912) for example, where plaintiffs, seeking to prove an oral contract 

th in return for services, were allowed to state that they moved to decedent’s farm from 

their previous home in Alabama, and resided on the farm for some time. The court here distinguished 
its decision from that in the CLIFTON case by this means: here the disputed testimony could have 
been established aS by any number of other onnea, so that there was nothing prejudicial to defendants 
in admitting the testimony. See also Griffith v. Robertson, 73 Kan. 666 (1906); Heery v. Reed, 80 
Kan. 380 (1909) ; Bryan v. Palmer, 88 Kan. 398 {isi0). inter ‘alia. 

24. See, for i, ge v. Hoskinson, *. Kan. 89 (1916), (plaintiff not allowed to esti to cir- 
cumstances surrounding transaction so to show that it was in fact a mortgage); Klein v. 

Blackshere, 113 Kan. "iso. (i923) (well-known y*. wherein plaintiff not permitted to state that he 

bought and improved a tract of land as a result of conversation with decedent that amounted to an 

oral Bn By ey. Bf There is a spirited discussion of the cases in the BLACK- 

SHERE case. It was there noted cular! ee eee are 1 Dae Se anaes oe se 

to get around the CLIFTON rule, yet even though the question did not include any reference to the 

conversation, or any statement that the buying and improving was done a result of the promise, 

nevertheless the court excluded it. 5 116 — ao . where defendant 


tiff’s coercion (plain 
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What about the introduction of evidence concerning the scene of the acci- 
dent as found after the impact, the physical disposition of the automobiles, of 
the parties, and statements made by parties? It is the general rule that such 
statutes as the Kansas ‘dead man’s statute,” which in terms relate only to 
matters occurring . . . during the lifetime . . . are generally held to leave a 
party . . . free to testify as to matters which have occurred after the death of 
deceased. . . .”* This would surely seem to be the rule in Kansas, where the 
statute refers to a “transaction had personally’*’ with one since deceased, and 
where, under the cases discussed supra, the test of competency is whether 
deceased could have contradicted the testimony sought to be admitted. 


Counsel for A’s estate may well conclude, therefore, that for the purposes 
of the ‘dead man’s statute” the transaction ended when A breathed his last. 
(Since the physical disposition of the cars and the casualties strongly indicate 
that B was driving, this is not displeasing to counsel. ) 


It is to be hoped, nevertheless, that A’s counsel is quick-witted and smooth 
of tongue, for it is the general rule that no testimony will be permitted which, 
though logically distinguishable from the boundaries of the “dead man’s 
statute,” is discernible as an attempt to evade that statute.” 


If any of the events subsequent to the impact, about which events A’s 
counsel WANTS to elicit testimony, are of such a nature as to permit the 
rule last quoted to be invoked, or to give rise to the “inescapable inference” 
of the CLIFTON case, defendant must avoid them — or render useless the 
whole technique here discussed by tagging himself with the waiver doctrine. 


For the disqualification of an interested witness to testify as to transac- 
tions with a deceased is removed when the adverse party introduces evidence 
as to such matters, or where an interested witness is called by his adversary and 
interrogated as to such transactions.” 

Therefore if counsel commits a foot-fault as to material arising AFTER 
the collision, he will remove the protecting statute from all questions discussed 
here, including this one: “Who was driving, Mr. B?” 


25. The following ma‘ is also relevant to point II, but since the waiver doctrine begins to loom 
threateningly at oy point in the time sequence, the subdivision is made here. 
- 70 C.J. 298. 
. Gen. Stat. Kan. (1935) (Corrick) : 60-2804. 
- 70 C.J. 396, ete. 
. 70 C.J. 357. 
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THE CANON LAW 


By THE Most Rev. FRANK A. THILL, D.D., Ph.D., J.C.D., Bishop of Concordia 
Delivered at the Fourteenth Annual Meeting of the Bar Association of 
Northwestern Kansas, Concordia, Kansas, June 20, 1942 


Canon Law is the body of laws and regulations made or adopted by 
ecclesiastical authority for the government of the Christian organization and 
its members. The word “Canon” is derived from the Greek word, kanon, 
which means a rule or practical direction. Already in the fourth century it 
was applied to the ordinances of the Councils of the Church and was used in 
contrast with the Greek word, nomos or law, which at that time designated 
the ordinances of the civil authorities. At a very early period in the Church’s 
history, we meet with expressions, referring to the body of ecclesiastical legis- 
lation then in process of formation, such as: “Canones,” “Ordo Canonicus,” 
“Sanctio Canonica.” The expression Jus Canonicum, Canon Law, became cur- 
rent, however, only about the beginning of the twelfth century when it was 
used in contrast with Jus Civile, Civil Law. 

At the very outset, I wish to define my treatment of the subject you have 
asked me to discuss by saying that I have in mind only the law of the Roman 
Catholic Church when using the term Canon Law, for it is only in her law 
that I have been instructed. I am unacquainted with the discipline and the 
ptactices of the non-Catholic Christian Churches or confessions, such as the 
Anglican Church and the various Oriental schismatical churches. Moreover, I 
must ask your indulgence for some references that I shall make to the doctrinal 
foundation on which the juridical entity of our Church depends, for without 
these dogmatic principles there is no possibility of understanding the history or 
the content of the Canon Law. Let me say that I am aware of the great honor 
that you have done me by inviting me to address you this afternoon, and that 
I have tried studiously to avoid any thought of partisanship or any hope of 
propagandizing this honorable body in the preparation of my paper on the 
Church’s law. 

It has been the constant teachings of our theologians as well as of our 
canonists that the ultimate source of our Canon Law is God Whose will is 
manifested either by the very nature of things which we call the Natural 
Divine Law, or by Revelation which is called Positive Divine Law. Both are 
contained in the Scriptures and in Tradition. Positive Divine Law cannot 
contradict Natural Law. It rather confirms it and renders it more definite. 
The Church accepts and considers both as sovereign binding laws which it 
can interpret but cannot modify; and the Church is very clear in teaching that 
she does not discover Natural Law by philosophic speculation but receives it 
with Positive Divine Law from God through His inspired Books. Because the 
Church has always confessed the Lord Jesus Christ to be the God-Man — that 
is the incarnation of divinity, she accepts Him as the lawgiver of the spiritual 
society founded by Him. Because He replaced the vast body of ordinances 
established in the Old Testament for the chosen people by the fundamental 
laws which He gave His Church, our Canon Law has preserved in addition to 
the Decalogue only some precepts closely allied to the Natural Law, such as 
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certain matrimonial impediments. The Church considers that all others were 
largely of a ritualistic nature and abrogated by Christ. This Christian Divine 
Law, if we may so call it, is found in the Gospels, in the Apostolic writings 
and in the living Tradition which transmits laws as well as dogmas. On this 
Divine Law depends the essential principles of the Church's Constitution, 
such as the primacy of jurisdiction as well as the primacy of honor acknowl- 
edged to be vested in the Pope of Rome. Also on it is founded the juridical 
position of the episcopacy as well as the essential elements of divine worship 
and the sacraments, the indissolubility of marriage, etc. 

These are the matters covered by Positive Ecclesiastical Law and the 
sources or authors of this Positive Ecclesiastical Law are essentially the 
episcopate and its head, the Pope, who are the successors of the Apostolic 
College and its divinely appointed head, St. Peter. They are, properly speaking, 
the active sources of Canon Law. Their activity is exercised in its most solemn 
form in the Ecumenical Councils where the episcopate of the world united with 
its head, and convoked and presided over by him, with him, defines its teaching 
and makes the laws that bind the whole Church. The Canons of the Ecumenical 
Councils, therefore, hold an exceptional place in ecclesiastical law. It must 
be understood, however, that the Pope as successor of St. Peter and head of 
the episcopate, without infringing on the ordinary power of the bishops, still 
possesses in himself the same powers as the episcopate united with him. The 
Sovereign Pontiff is accordingly the most fruitful source of Canon Law. He 
can abrogate the laws made by his predecessors or by Ecumenical Councils. He 
can legislate for the whole Church or for a part of it, a country, or a given 
body of individuals. His power is limited only by divine law, natural and 
positive, dogmatic and moral. In the language of our law, he is considered as 
having “All law in the Treasury of his Heart.” 


Moreover, the legislative and disciplinary power of the Pope not being 
an incommunicable privilege, the laws and regulations made in his name and 
with his approbation possess his authority. In the administration of the Church 
he is aided by certain Congregations of Cardinals much after the fashion that 
the President of our United States is aided by the members of his cabinet 
and the various departments for which they are responsible. The Apostolic 
letters of Popes incorporate for the most part the acts of these Congregations 
of the Cardinals, but the custom has long existed and is more general now 
than ever in history, for legislation to be made by more Decrees of the Con- 
gregations with the Papal approval. The Pope with his Congregations of the 
Cardinals constitute what we call the Holy See. The word “See” connoting 
as did the old Anglo-Saxon term “Siege,” a seat or throne enshrining jurisdic- 
tion. Papal laws receive their promulgation by being printed in the monthly 
official publication of the Roman Church known as the Acts of the Holy See. 
The language is the Latin language, the title is “Acta Sanctae Sedis.” 


Next to the Pope, the Bishops united in local or national Councils, and 
each of them individually, are sources of law for their common or particular 
territory. The Canons of a national or provincial council as well as the 
statutes of a diocese constitute true Canon Law. In each instance, however, 
such Canons and statutes must be referred to Rome for approval and they may 
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not in any instance contradict the general law of the Church. In other words, 
national, provincial and local synodal law may have for its object only the 
defining of the general law of the Church for a particular area. By defining 
the general law for a particular area, I do not mean the power to interpret the 
general law. There is in the Church a special body of the Cardinals empowered, 
under the Pope, to give official and authoritative interpretations on the Code 
of Canon Law. Also in a manner similar to the prerogatives of bishops, there 
are various bodies having the right of governing themselves and thus enjoying 
a certain autonomy in the Church which should be likened to the Bishops. 


Other sources of Canon Law are rather impersonal in their nature, and 
chief among them being custom or the unwritten law. The practices and habits 
of early Christian times when there was but little written law, and then that 
seldom of wide application, has given custom almost the position of a legislator 
in the Canon Law of the Church. In the ‘Codex Juris Canonici” which con- 
stitutes Canon Law for the general Church at the present time, it is definitely 
stated that no custom can in any wise derogate from a divine law be it natural 
or positive. With regard to ecclesiastical law, the Code specifically states that 
custom may not prejudice existing legislation unless it be a reasonable custom 
that has obtained for 40 continuous and full years. The only custom that can 
obtain against an ecclesiastical law containing a clause prohibiting future 
customs, is a reasonable custom that has existed for a century or from time 
immemorial. A reasonable custom is one that is not forbidden in the Code. 


Evidently secular law cannot be, strictly speaking, a source of Canon Law. 
The State as such has not competence in spiritual matters. However, indirectly 
and by the more or less formal acceptation of particular laws by the ecclesias- 
tical authorities, civil law may be regarded among the accessory sources of 
Canon Law. This is true especially of the Roman Law and of some of the 
legislation adopted by the numerous assemblies in the Visigothic and the 
Frankish kingdoms of the Early and Middle Ages where bishops sat with the 
Lords and Nobles. It is true of those particular or national laws of Bishops 
where the State’s Code is adopted in respect to such matters as the legal tenure 
of Church property. Such also is the case with regard to the Concordats of 
later ages and of our own time which are in reality real contracts between 
the two powers. 


Everything that I have said thus far indicates the basis on which the 
Church establishes her right to have a body of laws. With these principles 
she vindicates her claim to being a Perfect Society in the sense that she was 
Divinely established to help men save their immortal souls and, as a conse- 
quence, possesses the means and the right to use those means, in order to 
achieve her purpose. Church history beginning with the New Testament offers 
ample evidence that sovereign governmental power in spiritual matters has 
always existed in the Society founded by Christ and that this power has been 
exercised even from the beginning. Quite obviously, however, a long period 
had necessarily to elapse before the laws were reduced to a harmonious, sys- 
tematic body serving as a basis for methodical study and giving rise to general 
theory. 
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Because the Church came to Rome from the East, the student of her legis- 
lation will find the first appearance of written legislation in the works 
attributed to the Apostles that were very popular in the Oriental Churches even 
though they were devoid of official authority. Such works are: ““The Teachings 
of the Twelve Apostles,” “The Apostolic Constitutions,” “The Apostolic 
Church Ordinance,” ‘The Canonical Definition of the Holy rm “The 
Testament of the Lord,” and “The Apostolic Canons.” All of us know, the 
Church in Rome and throughout the Roman Empire was subjected for 300 
years to 10 successive persecutions. It follows as a corollary, therefore, that 
until the Church began to enjoy peace, the written Canon Law was very meager. 
The Roman Church was not granted this freedom until the fourth century and 

ired some additional decades to complete her organization, but even 
before that time the Popes had promulgated many legislative texts without, 
however, giving the Church a collection with authority. Our scholars have 
failed to find a single canonical collection, not even a local one at the end of 
the 4th century. 


During the 5th century there were local collections but all of them 
borrowed from the Greek Councils. It was not until about the year 500 that 
Dionysius Exiguus compiled in Rome a double collection, one of the Councils, 
the other of Decretals or papal letters. From that time until the 9th century, 
collections of papal letters and the acts of the Councils were brought together 
in more or less chronological order for the Churches that were being estab- 
lished in the various sections of Europe and the East. The Church was working 
feverishly in the effort to salvage civilization from the rubble of destruction 
attendant upon the decline and fall of the Roman Empire. There were many 
Councils and much legislation, with canonical collections fairly numerous, but 
none generally accepted. The Latin Church, however, was meanwhile moving 
towards closer unity. The local character of canonical discipline and laws 
gradually disappeared and the authors of canonical collections were exhibiting 
a more personal note — that is, they pick out more or less advantageously 
the texts which they borrow from the chronological compilations. It is hard 
for us to understand at this time why so very little critical discernment, if any, 
was displayed in these compilations of Church Law. The truth is that many 
apocryphal documents were admitted and that others of a more genuine value 
were frequently attributed to wrong sources. The collection of Dionysius, 
made as I have said above about the year 500, became the canonical code of 
the Roman Church, not by official approbation but by authorized practice. In 
the year 774, we find Pope Adrian I, an Englishman by the way, giving this 
collection to the future Emperor Charlemagne as ‘The Canonical Book” of the 
Roman Church. It was officially received in all Frankish territories where it 
was cited as the “Liber Canonum” and was adopted for the whole empire of 
Charlemagne at the Diet of Aachen in 802. 

The stirring enthusiasm for the study of Roman Law which existed in 
the School of Bologna towards the end of the 11th century furnished the 
incentive for the first serious effort to treat the subject of Canon Law scien- 
tifically and critically. As is generally known, the founder of the School of 
Bologna was Irnerius who was the first of the famous glossators of the Justinian 
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Code. Vacarius was a Lombard and he it was who carried the text of Justinian 
to England and founded a law school at Oxford about the middle of the 12th 
century. The glossators known as the Four Doctors all belonged to Bologna 
and that school acquired a reputation in civil law equal to that of Paris in 
theology and Canon Law. So great was the enthusiasm for the Roman Law 
at this period that the clergy had to be restrained from its study and kept to 
the study of their own Canon Law by a Papal Decree that was issued in the 
year 1220. 


The work of Gratian, an Italian Monk of Bologna, ushers in a period of 
the greatest importance for the study and understanding of Canon Law. It is a 
time that is resplendent with immortal names in this branch of the sacred 
sciences and it marks the beginning of the appearance of standard or authentic 
collections of Canon Law emanating from the Roman Pontiffs themselves. 
Gratian published his work about the year 1150. His purpose and the method 
he adopted were to make apparently contradictory Canons agree, and to 
remove latent divergencies. Although the work which he himself entitled 
“Concordia Discordantium Canonum” was already cited at the end of the 
12th century simply as the “Decretum Magistri Gratiani” or simpler still as 
“Codex,” “Corpus,” or “Liber Decretorum,” the truth is that it is not a 
codification but a privately compiled treatise. In view of the preeminence given 
to Gratian in his own time and the place his work occupies in the ‘Corpus Juris 
Canonici,” it should be marked that the building up of a general system of 
Canon Law was the work of the canonists, and not of the legislative authorities 
as such. 


Quite as the professors at Bologna commented on Justinian’s “Corpus 
Juris Civilis” so they began at once to comment on Gratian’s work. As time 
went on they labored to complete and elaborate the Master's teachings. With 
that view they collected assiduously the Decretals of the Popes and especially 
the Canons of the Ecumenical Council of the Lateran that lasted from 1179 
to 1215. It was to provide these professors at Bologna and others in the 
Canon Law Department of the University of Paris with authentic legislation 
to be employed in schools and ecclesiastical courts exclusive of all other 
collections that Pope Gregory IX in the year 1234 promulgated his “Decretals” 
and thereby established the first Code of Law for the Universal Latin Church 
to the exclusion of all others of a general character. 


From the time of Gregory IX, the Roman Pontiffs manifested much 
legislative activity. Innocent IV sent two collections of ‘““Decretals” to Bologna 
in 1253. Succeeding Pontiffs also issued Decretals which were sometimes 
simply added to Gregory's collection and sometimes retained as ‘‘Novelae.” 
In the year 1298, Pope Boniface VIII ordered a revision of all this matter 
and had it sent to the Universities of Bologna and Paris. This collection of 
Pope Boniface VIII was accordingly added to the existing Decretals of Gregory 
IX as a continuation. Pope Clement V also had prepared a collection which 
in addition to his own Decretals contained the Decisions of the Council of 
Vienna that was held in 1311 and 1312. The Decretals of Clement were 
revised after he had sent them to the Universities of Orleans and Paris, and 
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were promulgated in 1317 by his successor, Pope John XXII, as the ‘‘Clemen- 
tinae.” This was the last of the Medieval, official collections. These works, 
commencing with the ‘“Decretum Gratiani” and ending with the ‘“Clemen- 
tinae,”” together with two later compilations, namely, ‘The Extravagantes” of 
Pope John XXII and the “Extravagantes Communes,” a belated collection, 
constitute the “Corpus Juris Canonici.” The “Corpus” was closed in 1500 
not as an act of the Popes forbidding canonists to collect new documents, much 
less forbidding themselves to add to the ancient collections, but simply because 
the canonical movement had spent itself after the spectacular activity inaugu- 
rated by Gratian. 


The student of law as well as the historian will find a very striking 
external similarity between the “Corpus Juris Canonici” and the “Corpus Juris 
Civilis” which Justinian effected in the 6th century for the Roman Empire. It 
has been said that the Roman Pontiffs effect that in the Church which Justinian 
effected in the Roman Empire. Duck says that the Popes caused Gratian’s 
Decree to be published in imitation of the Pandects; the Decretals in imitation 
of the Code; the Clementine Constitutions and the Extravagentes in imitation 
of the Novels, and the Institute ordered by Paul IV and prepared by Launcellot 
and published under Gregory XIII, he calls the completion of the work in 
imitation of Justinian’s Institutes. The modernistic school headed by Renan 
does not hesitate to say that the Lord Christ and His Apostles plagiarized 
the idea and the very Constitution of the Church from the Roman Empire. 
The true scholar, however, cannot help finding vast differences between the 
two, even though the Roman Church is indebted to Roman Law for some 
of the content of her legislation as well as for her language. The ordinary 
man with a degree of common sense must absolve the Church of any attempt 
at Plagiarism because of the very obvious fact that she took 15 centuries of 
time to perfect the fabric of her Canon Law. It is in the very nature of things 
that a thief must act quickly and stealthily. 


After the golden age of Canon Law, resplendent with works and authors, 
there was a setting of the sun until the Council of Trent seemed to breathe 
new life into the half motionless frame of the Church and the skeleton of 
canonistic science. This gathering of learned men had, of course, for its 
chief aim not a reform of laws but a reform of morals. The Council of Trent 
as you know was the answer of the Roman Church to the Religious Revolution 
of the 16th century, popularly called the Protestant Reformation. Since disci- 
pline and morals cannot easily be separated, the Council, especially in its 3rd 
period, issued many important enactments bearing directly on Canon Law. 
These Decrees form a real source of Canon Law. Pius IV who was the 
reigning Pontiff at that time confirmed them and ordained that, after they had 
been duly promulgated in the City of Rome, legal force should be attributed to 
them from the first day of May, 1564. It may seem very extraordinary to you 
but, so far as I can learn, there exists no authentic collection of these Decrees. 
Some private additions were even placed on the Index of Forbidden Books. 


In the 16th century, the study of Canon Law was developed and improved 
like that of other sciences by the critical spirit of the age, doubtful texts were 
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rejected and the tendency or intention of later laws traced back to the customs 
of former days. Canon Law was more studied and better understood, writings 
multiplied, some of an historical nature, others practical according to the 
inclination of the authors. In the universities and seminaries, it became a 
special study, but there was a progressive tendency, especially in the seminaries, 
to join the teaching of ecclesiastical law with that of Moral Theology. 


Already at the Vatican Council of 1870, the assembled prelates of the 
Catholic world had discussed the need of a Code of Canon Law for the govern- 
ment of the Universal Church. On March 19, 1904, Pope Pius X issued a 
letter in which he announced to the Catholic world that he was about to under- 
take the codification of all the laws that had emanated from the Church either 
in the form of collections or loose and disconnected legislative decrees. Soon 
thereafter, a Commission of Cardinals was established over which the Pope 
himself presided. This Commission was assisted by Consultors taken from 
canonists and theologians who belonged to the secular clergy as well as to the 
various orders and congregations embracing the so-called regular clergy of the 
Catholic Church. The results of their labors were submitted to the Cardinals, 
5 of whom formed as it were an executive committee. There were 25 Cardinals 
on the’‘Commission. Although death caused changes in the ranks of the Car- 
dinals and Consultors, the eminent Canonist, who later became Cardinal Peter 
Gasparri, remained at work sacrificing his time and even his health in the 
promotion of an almost superhuman task. The episcopate, the superiors of 
religious orders and congregations, members and faculties of Catholic uni- 
versities were invited to give their views and to express their desires. On 
November 13, 1904, regular meetings were begun and the materials sifted, 
examined and classified. The materials were taken from the “Corpus Juris 
Canonici,” the Decrees of the Council of Trent, Papal Constitutions, Decrees 
and Decisions of the Roman Congregations. This program was adhered to 
strictly and almost exclusively. At the meetings of the 25 Cardinals, the views 
and proposals submitted were thoroughly discussed. If the importance of the 
subject required, there was a repetition of this examination and finally a vote 
was taken. The sketch of each individual item of legislation decided on by 
the Commission of Cardinals was then forwarded to the Consultors and their 
observations again submitted to the special committee of Cardinals. The work 
went on silently, and the secret to which all were solemnly bound made it 
impossible to get accurate information on what was going on. My first year 
as a student in Canon Law was spent during this period. I recall distinctly 
the eagerness with which the yao awaited the publication of the New 
Code in order to determine how far they were wrong in forecasting the trends 
of the forthcoming legislation. What little information was available came 
largely from the Bishops who had received copies of the preliminary Code in 
order to take up the discussion of the several books at their official meetings. 


Even after the First World War disrupted Europe and Pius X was no 
more, Cardinal Gasparri who became Secretary of State under Pope Bene- 
dict XV continued his heroic work as head of the Commission. Two years 
after the death of Pius X, at whose behest the codification had been undertaken 
and during whose pontificate the matter had been digested, his successor was 
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able to announce to the Cardinals assembled in Secret Consistory that the Code 
was ready. This was on December 4, 1916. When Pope Benedict XV made 
this announcement, he compared Pius X to the great lawgivers in the history 
of the Church, Innocent III, Hanorius III and Gregory IX. The new Code was 
promulgated on Pentecost Day, May 27, 1917, and declared to be in force 
from May 19, 1918. 

Since the promulgation of this new Code of Canon Law, all preceding 
sources are abrogated and obsolete. The old “Corpus Juris Canonici” as well 
as the disciplinary Decrees of the Council of Trent and succeeding papal 
constitutions belong to the history of canonical sources and to nothing else. 
The Code is the one authentic source of the Catholic Church, the fundamental 
juridical instrument by which she governs her 300 million adherents. It must 
be remembered, of course, that the material law has not been changed in such 
a way that an entirely new epoch in the discipline of the Church is now being 
ushered in or that every connection with the former law has been severed. But 
the formal law, the wording of the text as it is in the Code, is now the only 
source of canonical discipline. As the new Code of Canon Law says, in Para- 
gtaph No. 1 of Canon 6, “All Law, both universal and particular, which are 
opposed to the laws prescribed in the Code, are abrogated, with the exception 
of those particular laws for which express provision is made.” Our Plenary 
Councils of Baltimore enshrining as they do the particular Canon Law for 
the Catholic Church in the United States are strictly of the nature of particular 
laws, and by that token have been influenced since the promulgation of the 
New Code. Our parishes which were, at least most of them, not canonical 
parishes, have been raised to the rank of canonical parishes provided the 
requirements are verified. There are, of course, things in the Plenary Councils 
of Baltimore which are not opposed to the Code and which, therefore, have 
the value of current binding legislation. 

The New Code of Canon Law comprises 2414 Canons that are arranged 
in 5 books. The division of the work is based on the classic principle of Gajus 
enshrined in the “Corpus Juris Civili” which says that all law can pertain only 
to persons, things and actions. The Code reduces the more juridical matter to 
the Normae Generales which are found in Book I, followed by 639 Canons on 
ecclesiastical persons, the subject of Book II. By far the largest part, Canon 
726 to 1551, is taken up by Book III, inscribed “De Rebus,” namely, concerning 
Things. This book treats of the sacraments, of sacred places and times, of 
divine worship, the teaching magisterium of the Church, of benefices and of 
ecclesiastical temporalities. Book IV treats of ecclesiastical trials and Book V 
constitutes the penal Code of the Church. The entire work is in the official 
language of the Church, namely Latin, preserving innumerable phrases and 
principles of law coined by the Juris-consults of the golden age of Roman 
Civil Law. The Code is, of course, being taught in every ecclesiastical seminary 
in the Catholic world because the priests of the Church are bound in conscience 
to obtain a sufficient knowledge of Canon Law to enable them to discharge 
their duties as pastors of souls and to defend the rights of the Church in accord- 
ance with the position they happen to occupy. Already in the 12th century this 
obligation was formulated by Gratian and the words of the Master are repeated 
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to each aspirant to the priesthood when he enters the lecture hall for his first 
class in Canon Law: “Ignorantia mater cunctorum errorum maxime in sacer- 
dotibus Dei vitanda est. Sciant ergo sacerdotes scripturas sacras et canones; 
Nulli sacerdotum liceat canones ignorare.” 


It would probably interest you to hear a discussion from the Church’s 
int of view on the influence she has exercised over Civil Law. In preparing 
the notes for this paper, I ran across the transcript of a lecture I attended as a 
student of Canon Law in the Pontifical University of St. Thomas in Rome, on 
the subject of this very influence on the English common law. “Will you tell 
me,” said the old Spanish Friar, who by the way had done most of the work on 
the Sth Book of our new Code in which the penal legislation of the Church is 
set forth, “Will you tell me,” he repeated in Ciceronian Latin, ‘that the Church 
was without influence in crystallizing this magnificent rule of conduct when for 
hundreds of years Catholic Bishops sat on the bench beside English Sheriffs 
and with them ‘spoke justice’ in the County Seats of the Kingdom of Alfred!” 
But I have already taken much of your time and do not wish to outstay my 
welcome. 

In closing, therefore, I should like to express the prayerful hope that, 
after our nation has won the peace for which we are now striving so mightily, 
civilized men may again be happily united by a philosophy of law that 
acknowledges the existence and the rights of God. There can be no doubt 
that the desirable social condition which prevailed at the height of the Catholic 
Middle Ages was largely the product of the idea of universality in law. On 
this point, may I quote for you the words of the Honorable Roscoe Pound, 
former dean of the Law School of Harvard University, a recognized authority 
but not especially sympathetic to the Catholic Law: ‘We read,” he says, “in 
Froissart’s Chronicles how knights came from many lands to take part in tour- 
naments, how men passed freely from land to land, thought of as Christians 
rather than as subjects of some particular authority. The knight, the scholar, 
the merchant, were, one might put it in the secular political speech of today, 
Citizens of Christendom.” (The Jubilee Law Lectures, pg. 7.) And finally, 
because I came to you in the hope of transmitting some of the reverence and 
love which I cherish for the juridical history of the great Church which has 
honored me beyond my deserts with episcopal consecration, may I close this 
paper with one more quotation from the writings of the learned professor, 
Roscoe Pound: “Perhaps,” he says, “the civilized world may yet be unified by 
law. It may be unified by an idea of law which came to us from Rome, was 
preserved for us and developed by the Roman Church, and is, it may be, being 
preserved for us by juristic faculties and law teachers of the Roman Church 
in many lands, who are bringing the philosophy of the Church to bear on the 
problems of the 20th century.” (tbidem, pg. 25.) 
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TRIAL TECHNIQUE 


By W. D. VANcE, Belleville, Kansas 


Some analysis of the title words of the subject assigned for discussion 
would appear proper. 

The term or word “Trial” at once suggests many things — it may well be 
preliminary or final in character. It may be objective or subjective — a test of 
strength of body or mind — the development of a motive, plan or ultimate fact. 
Something carried out for elimination of the least worthy — or to put an end 
to further contest or quibble as to the matter or question involved. 


“Technique” may best indicate the means employed — the skill with 
which the test is made — the ultimate fact developed — the various steps or 
stages used in reaching the end of the contest — the goal for which the trial 
is intended. 

In short, it is the adaptation of knowledge, skill and personality to the 
subject matter of the trial. 

To limit the discussion to the actual process of the trial — stripped of 
the labor and basic matters necessarily involved from the inception of the 
occurrence or question, down through the stages leading to the actual lining 
up for the test, would indeed result in leaving a narrow, and to me uninter- 
esting, field for discussion. 

Basically — there are many elements that enter into, and are primarily 
essential to, the application of proper trial technique. 

Fundamentally, there must be all of the following elements in at least 
some reasonable measure, if a trial before the court, or court and jury, is to 
be conducted successfully: 

(a) The attorney must have natural ability — not acquired or borrowed. 

(b) He must know le and have the genius of recognizing facts, and 
distinguishing them from planahdions ‘ 

(c) He should be a logical thinker, and understand the value of correct 
arrangement of facts— such as will impress the most, and lead to clearness of 
understanding and effect. 

(d) Perhaps more important than all else, he should be able to anticipate 
the probable claims and contentions to be made by his adversary. 

(e) Avoid the rut of believing his own client in the face of nan probable 
facts, where reason and common knowledge require discounting the claims made 
by him. 

(f) Let no fact detail escape attention in the preparation of a cause for trial 
—that apparently insignificant fact may be the turning point of the issue to be 
decided. 

(g) Thoroughly prepare your facts first — this to be done on the basis of 
adhering to the true facts, so far as humanly able to get at the facts — then turn 
to the law for the rules to which the same are properly to be applied. 

(h) It is of course appreciated, that to first find the rule of law, and to then 


make the facts fit the rule, is not to be done by the man who properly regards his 
oath of office — the ethics of his profession — and the natural fairness and justice 


to which everything else should be subservient. 
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(i) There is even more than a suspicion in my mind that all trial lawyers do 
not fairly follow the rule of conduct last above suggested. This is one kind of 
dishonorable conduct all loyal citizens condemn. 


(j) Having made the preparation of the facts and law, as outlined — and 
finding support for the contentions as pleaded — the trial attorney can be a firm 
believer in the cause he represents. 


(k) Unless one firmly believes in his cause, he enters upon the actual trial 
with the way dark, or possibly exhibiting the weakness of his cause by his every 
word and act —a sorry spectacle to the » Hamed trial judge and jurymen. 

(1) Having what one feels is a just cause, and being adequately prepared, 
the trial attorney goes into court at the assigned hour for trial — in a condition 
of mind such as will enable him to give of his very best — his cause is half or 
more won in such a situation. 


(m) In the courtroom, his natural course of conduct will be, first and over 
all, courteous, yet dignified; he will proceed with dispatch, be as thorough (avoid- 
ing boreness and unnecessary duplication of fact and contentions) as his cause 
reasonably requires — always oe logic and simpleness of statement 
(avoiding the use of language only intended to show special knowledge of intri- 
cate terms or rules) and remembering when to quit. 

(n) Keep in mind that it is frequently well to anticipate the things your 
adversary will most probably present, to see to it that the court or jury is shown 
in advance the inaptness of the contentions to follow — that is, remove the stin 
if ible before it is allowed to settle too deeply in the body of the cause wi 
added. injury. 

(0) No difference what may happen — how much your adversary or others 
may depart from the rules of proper trial conduct — maintain your poise and do 
not stoop to the lower levels; the advantage thus to be gained often proves to be 
the turning point in favor of a cause that may have had a losing aspect as the trial 
had progressed. 

(p) Always remember that for the time being at least the trial court is right 
—this is especially true in jury trials— more frequently than not, the jury is 
greatly impressed with the rulings and expressions of the trial judge (and this is 
as it should be), so to argue too much with him will most generally be to lose 
ground for your cause. 


(q) In the examination of witnesses, do not embark on an uncharted sea. 
General , if you do not know what a witness will say, do not ask the question; 
and, as a general rule, long and persistent cross-examination leads to disaster — 
better allow the first impression to remain, even though adverse to your contentions, 
than to help the unfriendly witness to further impress the court or jury with the 
claims made by him. 

(r) I believe the best rule is for the trial la to be himself — if he has 
the natural talent and personality to be a successful trial practitioner, since his 
knowledge, ability and fairness will be thus best shown; if his is specially bright, 
if he has made a success in his profession, that impression will develop without 
effort on the part of the individual himself. 

(s)) The one rule that should always be applied is: To exert every ounce 
of sincere effort in the representation of a client’s cause that is peg never let 
down until the task is complete and, even then, be thinking of the future action 
necessary to make effective the contentions espoused. 


What has been said thus far is even a poor beginning, since the subject 
being discussed is so comprehensive that it is impossible to cover it within the 
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time limit for this discussion. No doubt, as presented, it will appeal to but a 
limited number of those within hearing, or who may read this paper. 


Then, too, there is ae men so much individualism among the trial attor- 
neys that any set rule of procedure is of small value. To succeed he must be 
himself — no one can guide him in the processes of a trial — but the average 
one can certainly profit by the experience of others. 


I trust that the actual passing of the showman in trial work is about com- 
plete. There is no real place for him in our ranks. Appeals to the sentimental- 
ist, to the prejudices which blur or blot out the real issues, have no place in our 
legal system. It is within our power to further discount these practices — to 
help raise the standards of trials to the high plane the ethics and real justice 
among men demands. 


There is a place of high importance for the trial judge in the trial of 
issues. He can so direct as to make for the high standards we want to maintain, 
or he may render it impossible for the best results to be obtained. (Infrequently 
though it may be that the latter failure is present, it is still for the most part 
inexcusable) . 

Of course, cooperation on the correct basis as between counsel and the 
court is a necessity — to the end that proper technique in trial work may be 
applied. Finally, may it be repeated that one must prepare thoroughly — 
must be of logical mind — must believe in his cause — must be actually and 
practically ethical — must be able to meet, to know, to understand people of 
all classes and kinds of employment. He must love his profession, believe in 
its high purposes and place in the scheme of things. Without these in full 
measure, successful trial practice is not possible. 
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THE LAWYER AS A COUNSELLOR 
AND ADVISER 


By Rosert C. Foutston, Wichita, Kansas 


My subject, “The Lawyer as a Counsellor and Adviser,” has been assigned 
to me. This eliminates any choice. I am substituting for a profound gentleman 
— being a substitute, my responsibility is reduced. The subject is susceptible 
to many varied approaches. Were I a humorist, it could be most interesting. 
In the hands of a profound man, the subject could evolve confusing philoso- 
phies. Being neither a humorist nor an enlightened philosopher, I shall attempt 
a realistic approach. 


The rapid transition of the position of the lawyer as counsellor and adviser 
to his clients has passed and is passing through a most varying and difficult 
metamorphosis. The change in the arts and sciences cannot compare. 


A quarter of a century has wrought most impressive shifts. The lawyer of 
this day, if he is to perform well his solemn obligation to the client, is engulfed 
in questions of which the counsellor of yesterday did not dream. Even a decade 
ago the lawyer would have assured his client that the present legal confusion 
could never exist under our Constitution in a land of free men. 


The recent years have seen rapid advances in the knowledge of the 
physical sciences and miraculous things in the field of medicine, but the base 
elements with which the scientists and the physicians deal remain always the 
same. The human body and nature have been and are constant. The unprece- 
dented progress in the sciences and medicine have come about because the 
scientists and physicians have learned more about those things which were 
previously knowable but unknown. In the case of the law, the basic substance 
— the corpus of the law and the rules for human and corporate conduct with 
which the counsellor works — have been changed, emasculated, exterminated, 
turned upside down and inside out. Hence, the greatest knowledge of the 
corpus juris of yesterday may today make the lawyer's advice to his client more 
mischievous than otherwise, and adversely affect the client's well-being. 

Nevertheless, there are many things in the lawyer-client relationship 
which are as constant as the stars. I will not attempt to name them all. I will 
mention a few. 

The first essential of the successful relationship is mutual confidence. 
This, based upon the justified faith of the client in the fidelity, ability and deep 
understanding of the lawyer. Without such well-deserved, mutual confidence, 
it would be better for both the client and the lawyer that the relationship 
never had existed. 

Secondly, I mention a fair basis of compensation for legal service. This is 
a subject so inexact, so difficult, so nebulous, and so varied that I doubt whether 
it ever has or ever will be mastered by any lawyer or any group of lawyers. So 
important is this matter of compensation for services in the lawyer-client 
relationship, that a solution, if possible, would be the most helpful single thing 
that could be contrived. Every lawyer knows how many persons fail to seek 
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legal advice when they need it because of the uncertainty of the cost, or because 
of misapprehension about the charges likely to be exacted. Of two things I 
have become convinced: (1) that the clients, for the most part, are happy to 

y the lawyer a full, just and reasonable compensation for the services ren- 
dered, and (2) that any lawyer who thinks he has arrived at a scientific basis 
for determining the actual value of his services to his client is a most deluded 
man. The use of the canons fixed by the American Bar Association has more 
frequently than otherwise tended to result in an inexact conclusion. 


I have always opposed the efforts of the Bar Associations and committees 
to set schedules of minimum fees for any given service. Anything done so far 
in this connection has appeared to me to be silly, useless and unlawful. I have 
always delighted in consigning these broadcasted attempts to regulate this part 
of my relationship with my clients to the nearest wastepaper basket. 


It may be pardonable for the lawyer's wife (as many of them do) to 
think that her husband can dish out legal advice at so much per — like pills 
at a pharmacy, or as calico is sold over a dry goods counter. If a lawyer ever 
learns anything upon this subject he must come, it seems to me, to the conclu- 
sion that such approaches are foolish. The only test I know of for fixing 
compensation is that inherent something in both the lawyer and the client 
common to all mankind which seems to know and appreciate the meaning of 


the “square deal.” 

In the third place, the /awyer and client must be mentally honest. Obvi- 
ously the lawyer likes to give and the client likes to receive the kind of legal 
counsel and advice he wishes to have. If the client withholds or colors the 
facts, or if the lawyer seeks to please the client regardless of his sound judgment 
to the contrary, then the relationship should never have existed, and it won't 
last long. 


On the other hand, the client properly does not appreciate a lawyer who 
is always advising him he is wrong and cannot do that which he wishes. Cer- 
tainly, to the extent that the lawyer is resourceful, imaginative and yet sound 
in his conclusion, he, the lawyer, develops his greatest fruition and becomes 
of greatest help and value to his client. 


I remember Theodore Roosevelt having made a great impression upon me 
some twenty-five years ago. He was talking of Elihu Root. President Roosevelt 
was talking about the building of the Panama Canal. He said, “You know I 
can find a thousand lawyers who can tell me what I cannot do. Hundreds 
had already told me I could not lawfully build that Canal. I wanted to build 
the Canal — the country needed the Canal and needed it now — so I sent for 
Mr. Root. I had always found Mr. Root a great deal of help when I wanted 
to get something difficult done in a lawful manner. Mr. Root studied the 
matter, then he said: ‘Mr. President, I think we can build that Canal.’ I fol- 
lowed Mr. Root’s advice. We built the Canal. The lawyers had their argu- 
ments, the Congress had their debates and the people got the Canal.” Then 
in his characteristic way, with his famous grin, Mr. Theodore Roosevelt said: 
“Everybody was happy and got what they wanted.” 
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Nothing is or should be more gratifying to both the lawyer and the client 
than when the lawyer is able to point out a lawful process by which the client 
may accomplish the lawful thing he wishes to do. In such a way the lawyer, 
as a counsellor and adviser, rises to his highest estate. 


I am not unconscious of the vituperations heaped upon the head of one 
of my very good friends who some years ago attempted in an address before a 
great eastern law school to give the younger lawyers some advice. But since 
I have permitted myself to assume the role of a quasi seer, and have thereby 
become pot-valiant and temporarily possessed of a prophet’s characteristic 
indifference, I venture some advice to the young lawyers who have already 
settled upon their church affiliations — have already married the girl of their 
choice — have already joined the most prominent civic club, the Chamber of 
Commerce, and have hoisted their professional lightning rods and settled down 
to the practice of their profession as a functionary of the law. 


Upon the subject of extra-legal activities, I may suggest a few: 


(a) Be yourself! You are a lawyer — be known first as a lawyer. If you 
must sing, do so in a way that people will say: “How well that lawyer can 
sing!” not “What does that singer do for a living?” If you must act, so act that 
the people will say: ‘That lawyer is an actor as well.” Not “What keeps the 
ham from starving to death?” If you are an uplifter, do your uplifting gener- 
ously, graciously, buoyantly, and unselfishly, but don’t let people say: “He's 
too busy uplifting to give attention to my affairs.” By all means, don’t let such 
a statement be true. 


(b) Don’t be a social climber! Be content to let your professional and 
simple virtues acclimate your social position. And remember that while some 
socialites need lawyers — they quite frequently prefer one not of their social 
set with whom to entrust their business and professional secrets. It by no means 
follows that playing golf with the “big shot” insures your employment by 
him or by his business establishment when he needs a counsellor or adviser. 
It does not necessarily ensue that personal likes begets the clients. Sometimes 
familiarity breeds contempt. Some clients prefer to employ counsel who prefers 
his law books to Ely Culbertson’s most recent treatise on Bridge. 


(c) Don’t be a play boy! It doesn’t work for the lawyer. The lawyer's 
is a serious vocation. “Play boys” are unstable and too hard for the client to 
find. Even the play boy client usually prefers a sober, stable lawyer. 


(d) Be courteous! The rough, discourteous, loud-mouthed, swaggering, 
terrifying, witness-badgering, blustering, brow-beating, legal gladiator is out. 
Neither clients nor jurors have time for nor appreciate them any more. Life 
is too complex for the countryside to gather as of old to hear that old type of 
proceeding in which lawyers enacted the role of an actor on the forensic stage, 
bulldozing witnesses, fighting the judges, feeding the jurors on a pabulum of 
misquoted Scripture, and the distortion of facts and literature. The lawyer 
who is courteous to the court, jury, adversary witness, and fellow lawyer seems 
to me to get along better than the “horse and buggy day” type. My late friend, 
Judge Babb, frequently told the story of the Missouri lawyer who after hearing 
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the story of his client would become greatly disturbed and then say: “Well, my 
brother, you have sure got yourself in a hell of a fix, but I’m the lawyer who 
can get you out of it.” Clients are not fooled by such tactics any more. Clients 
are appreciative of the lawyer who keeps them out of court. And, I think, are 
beginning to understand that therein lies the lawyer's greater value. 


(e) Watch your personal appearance! The age-old advice of Polonius 
to his son is all-sufficient here: 
“Costly thy habit as thy purse can buy, 
But not express’d in fancy; rich not gaudy ; 
For the apparel oft proclaims the man!” 


I have said that the prime virtue of the lawyer-client relationship is confi- 
dence, and upon this subject I wish to speak briefly. 


As respects the lawyer's office, the client's first impressions are important. 
Many clients, I am sure, are more deeply concerned about their dealings with 
their legal adviser than they are with those of their doctors, their osteopaths, 
their dentists, or their spiritual advisers. Every lawyer is conscious of his first 
appearance at the physician’s or the dentist's office, and I am sure that lawyers 
may assume that the client is likewise affected by what he sees and observes 
in the office of the lawyer. The lawyer accustomed to his own surroundings is a 
greater offender about such little things, I believe, than are the other professions. 


I am sure the clients, particularly in their first contact with the law office, 
are impressed by things which frequently go unnoticed by the lawyer, his office 
associates, and attendants. 


If the prospective client is received by an inattentive person who seems 
more concerned about what the “boy friend” said last night than about making 
the new client feel at ease —if the client hears the stenographers visiting, 
laughing, or sees them standing about inquisitively, he no doubt may wonder 
if his business will not be the next subject of office gossip. Remember the 
advent of the client to a lawyer's office is a serious matter to that client. Beauty 
parlor, barber shop, and grocery store decorum is a poor means of satisfying 
Mr. John Doe who has just been sued or has had a fuss with his wife, or has 
just received notice that some one of the few hundred thousand roving bureau- 
crats advising him that, whereas on yesterday he thought he was an upright, 
law-abiding citizen, today he has suddenly become an arch criminal and subject 
to $10,000 in fines or ten years in the penitentiary, or both. And this for the 
infraction of some rule or bureaucratic whim of which neither John nor his 
lawyer possibly had ever heard. Mr. Doe in this state of mind is not concerned 
about idle gossip about the office, but is justly irritated. John’s nervous system 
is in no shape to read a two-year-old magazine. If perchance he reads at all, 
he is entitled to something up-to-date. 


Waiting for a lawyer is like waiting for a dentist when you have an 
aching tooth. So I believe that Mr. Doe, the client, is entitled to prompt and 
efficient consideration. He expects to pay for that “mysterious something” 
known as legal advice. 


Now if Mr. Doe must chart his way through a quantity of debris to get 
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into the private office for his conference only to find it cluttered up and untidy, 
he gets another bad impression, neither consoling to John nor helpful to the 
lawyer-client relationship. 


After Mr. Doe sits down with his adviser and begins the description of 
his legal toothache, we lawyers then begin usually with the greatest offense 
against the client. At about the time John produces the bureaucrat's letter, or 
gets started on the sordid details of why Mary sued him for divorce, or why 
his partner has defrauded him, and then begins to unfold his narrative, the 
telephone rings and Richard Roe, who has not taken the time, or whose busi- 
ness is too unimportant to warrant a trip to the office, holds a conference with 
you by telephone — or maybe it is the committee chairman of the Community 
Chest, or some civic group, or some newspaper solicitor giving you the rush 
to pay ten dollars to congratulate the editor, or someone else, in a special 
page just going to press, any one of the thousand of these interrupting calls 
for which the person who calls does not expect to pay and whom you do not 

to charge. In the meantime, Mr. Doe, who came desperately in need 
of your best thought and undivided attention, must wait again and again while 
you talk on the telephone. No wonder he sometimes becomes irritated, and 
no one can blame him for his indignation. Why we lawyers will thus rob Mr. 
Doe of the time he has pre-empted and for which he expects to pay is far 
beyond my comprehension. There seems to be no hope for Mr. Doe in this 
regard. Maybe my critics can suggest a remedy. I am confident that if, on 
that memorable day when Jehovah of old thundered the Ten Commandments 
from Mount Sinai’s Holy Mount, the American Telephone and Telegraph 
Company had been in business, He would have added at least an Eleventh 
Commandment to the Decalogue anent the subject of telephone interruptions. 


Maybe instead of John Doe with his bureaucratic inferno, it is Mrs. Doe, 
to whom John had said, “If anything happens to me, you go right up and see 
my lawyer before the gold brick artists get at you,” who anxious and timid sits 
in conference more upset by the telephone annoyance than poor old John 
would have been, if living. 

Now, barring the telephone interruptions, your conference has begun. The 
client is there and you are seeing him troubled, concerned, and at his worst. 
He thinks he needs help and he wants it, and it is the lawyer's business to give 
him that help— the best advice and the soundest counsel of which he is 
capable. John may think he needs a major operation. In any event, what con- 
cerns him here is his troubles. You don’t need to sell him on yourself here. 
He is already initially sold or he wouldn’t be in your office. If you are the best 
lawyer in town or graduated from the biggest law school in the country, don’t 
stop here to impress that on John — John wants help. His is the most impor- 
tant case in your office right then. John doesn’t care how many cases you have 
won for someone else (unless it is just like his case), nor how you have 
impressed your audiences, nor how good a speech you made at the bar meeting. 
One thing only concerns John Doe, the client, and that is John’s troubles. 


The only time when a lawyer is fully advised upon all subjects and ready 
to give instantaneous, sound advice is during the first month of his practice. 
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After that date, until his retirement, the lawyer will with more and more 
alacrity say to John: “Now, Mr. Doe, I think I know what you should do, but 
I want to look up the law and the rules and the regulations, and then I will 
be more certain as to my ground.” Then as an honorable man, a gentleman, 
and a lawyer that your sponsors said you were, you should keep your word. 


At this point I would say a word concerning a much-neglected duty which 
a lawyer owes to his client. Probably the lawyer is the most negligent of all 
human-kind in attention to his correspondence. Many business institutions 
have a tule that every letter must be answered the day on which it is received. 
While I grant this is not possible with a lawyer, certainly we neglect this 
matter, as a group, far too much. 

Uncle Jimmie Green used to give us the advice that it was as important 
to spend as much time keeping the client advised of how his matters were 
progressing as it was to take care of them in the first instance. I doubted the 
soundness of this advice but I no longer question the importance of keeping 
the client advised of what is going on. Indeed, it is not sufficient alone to advise 
him concerning what is transpiring but it is also equally important to advise 
him concerning things that have not happened. 


We should always keep in mind that the client is usually nervous, disturbed 
and fidgety until his matter is finally disposed of. He is likely to imagine that 
something has gone wrong — he has heard nothing from his lawyer. He has 
talked his troubles over with his friends and gotten a lot of curb-stone advice. 
Such experiences are the common lot of people in trouble, and particularly the 
legal clients. Hence, when the lawyer is attentive in this particular, he saves his 
client a great deal of stress and strain. Moreover, the client is impressed that 
his matter is being cared for — at least his lawyer has not forgotten it. 


Regardless of the trend of the client's affairs, the lawyer should remember 
that his position is not psychologically different from that of the physician with 
his patient, and the client has about the same right to feel that he is neglected 
as the patient would have if the doctor, after the operation, left the patient to 
get well without ever seeing him again. The bedside manners of the physician 
are eminently helpful and very important. Likewise, the corresponding attention 
of the lawyer to his client may further the well-being, not only of the incident 
matter but a continuation of the relationship, which is equally desirable, to the 
client and the lawyer as well. 


Usually a client who is entitled to an instantaneous “‘yes” or “no” advice 
is the fellow who seeks his legal advice a /a telephone. It may not be very sound 
advice, but at least he is not overcharged for the service. 


The field of the lawyer as counsellor and adviser is becoming enlarged, 
and each day, each week, and each year while the records of our courts impel 
the conclusion that the field of trial work in the courts is growing less and less 
in importance. Reasons familiar to all of us are numerous. In part, there is 
the usurpation by the legion agencies, commissions, boards, tribunals which 
the bureaucrats call for the want of a better name ‘The Field of Administrative 
Law.” It is the pernicious evolvement of things in which the butcher, the baker, 
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the barber, the brakeman, the accountant, the labor racketeer, the farmer, the 
social worker and the politician of any or no learning becomes solely by appoint- 
ment — frequently little men made big ipso facto — a trinity — a judge, a jury, 
and a law-maker — sniping at the heels of legitimate and illegitimate enterprise 
alike. This realm of legislation and socialization has now all but engulfed our 
American life—a rapidly rising and swiftly flowing river of despotism — 
leading into the inevitable sea of chaos, submerging all that has been heralded 
as the democratic process. This foaming, frothing, turbulent water is swiftly 
swallowing up all of the institutions of free enterprise until soon the miscalled 
“privileged few” will have been destroyed upon the rocks to make way for a 
“privileged many” who, in turn, will fight among themselves until the day of 
a rediscovery of the fundamentals upon which this, our nation, has been builded 
— then will arise the lawyers of tomorrow who will lead the way to a govern- 
ment of men under law. 


In such a world the lawyer of today stands, beholding the wreckage of the 
judicial system in which he was trained to think in terms of decisions laid down 
by impartial courts — courts in which men of high and low estate and of every 
color and every creed, lost if wrong, and won when right. 


In such a world must the lawyer of today do the best he can to uphold the 
traditions of the founding fathers to chart the course of his client through the 
dangerous reefs of unpublished law and undetermined tenets for human con- 
duct. He must know full well of the diminishing ability of the client to pay and 
of the ever increasing need of the lawyer's help. 


But in this world of legal chaos lies an opportunity for the service of the 
lawyer and before him an expanding field of initiative and hard work to help 
the living — to keep the faith with clients now dead — and to help to hold 
together the fragments of estates gathered by the sweat and toil of those who 
died feeling that the widow and children had been provided for. 


We lawyers, as counsellors and advisers, though at a low ebb of effective- 
ness, have a herculean and useful task to perform for the client who needs his 
counsellor and adviser as never before, and we, while attempting to steer our 
clients through the maze of legal entanglements can keep aglow the embers 
of “justice under law” until that day shall dawn, and it will dawn sooner than 
some of us expect, when the great Goddess will again bandage the eyes and 
hold the scales in traditional balance. 

Meanwhile, against that day of forlorn hope, may we profit again from 
the advice of William Shakespeare, that intellectual ocean whose waves touched 
all the shores of thought, who finally places again in the mouth of Polonius 
the concluding advice to Laertes: 

“This above all; to thine own self be true, 
And it must follow, as the night the day, 
Thou canst not then be false to any man.” 
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LAW OFFICE MANAGEMENT“ 


By CiaupbE I. Depew, Wichita, Kansas 


There is such a thing as law business, and there is such a thing as law 
practice; but they are not the same thing by any means. Law practice is what 
we do for our clients and law business is what we do for ourselves. 
This discussion deals with the law business. 


There was a time when the practice of the profession of law was considered 
merely the rendering of a specialized service to clients, when advice was given 
and cases were tried largely from an academic point of view, and little attention 
was given to the manner of the lawyer's operation as it pertained to himself 
and his material welfare. The tradition still persists to the extent that few 
lawyers have a correct conception of their own practice as a business proposition. 
But under modern conditions, it behooves the lawyer to give some attention to 
the business end of his practice, not only for his own benefit but also for the 
benefit of his clients) The clients as a rule are more business-minded than 
formerly, and they expect the lawyer to show some signs of being business- 
minded also. 

This matter has been the subject of discussions at bar association meetings 
for several years. A report made by a committee of the Illinois Bar Association 
stated the situation in clear and forceful terms: 

“We have no occasion to be offended when a friend asks, ‘How is the law 
business?” Not one lawyer in a hundred has a correct conception of his own 
practice as a business proposition. He regards it generally as a profession in 
which he renders services for others for which he gets paid. This is true as 
far as it goes, but what he does not see is that in fact he is conducting two 
businesses at the same time — his own business and that of his clients. The 
average lawyer devotes practically all of his time and attention to his clients’ 
business and lets his own take care of itself. Yet from the lawyer's point of 
view, his own business is far and away more important than that of his clients. 
He does not realize that to make a real success of his profession he must all 
the time carry on two separate and distinct businesses — his own and his 
clients’. Of the two, the clients’, generally speaking, is far simpler than his own 
and is something in which he is better trained.” 

The younger generation of lawyers now practising has been made more 
or less conscious of this situation; and many divergent methods, ways and 
means have been tried in an effort to promote efficiency in law offices and to 
relieve the lawyer from office details so that he may concentrate on matters of 
more importance. There are almost as many systems as there are law offices; 
and in some larger offices different members of the same firm use different 
methods. Systems that may be admirably fitted for a large office in which 
several lawyers are working may not be adaptable to the requirements of a 
small office where only one or two lawyers are practising. However, many 
suggestions are common to both. 

* When delivered at the institute meeting last May, ‘this talk was illustrated by charts and specimen book- 


ing sheets which were among those in attendance for examination. We are unable to reproduce 
. If interested in seeing such exhibits, contact Mr. Claude I. Depew. 
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The location of any law office should be selected with a view to convenience 
as to accessibility to clients, banks, business district, court house, etc. The 
appearance of the building and the reputation of its classes of tenants are to 
be considered also. As a rule, clients seeking a lawyer for the first time are not 
looking for one who pe ne in a hole-in-the-wall location or one whose office 
neighbors are engaged in shady occupations or practices. Those seeking lawyers 
of that kind are not likely to be desirable clients. 

The appearance of the offices themselves is an important factor, of course. 
The reception room and the private rooms should be so furnished and arranged 
as to suggest industry and business methods, with emphasis on neatness rather 
than elegance. A client should not have an opportunity to wonder whether 
papers pertaining to his case might wind up in that pile on a table or on the 
floor; neither should he wonder whether his fee charge will be padded to help 
pay for some obvious and unnecessary piece of ornate furniture or decoration. 


The appearance and attitude of the office employees are no less important 
than the appearance of the office and furnishings. They should be neat and 
orderly — not careless or slovenly; pleasant and courteous — not surly or con- 
descending. The fact should be impressed upon them that new clients may be 
fearful of law offices in general or may be in distress over what may seem like 
the most important thing that has come into their lives, and that old clients 
have a right to expect the service and treatment that they might expect from their 
own business associates. Office employees should exude friendliness toward 
clients and prospective clients — but should stop short of intimacy or undue 
familiarity. 

There is no need to touch upon the appearance and attitude of the lawyers 
themselves. They should know how to act; and, if they don’t, it will do no 
good to try to tell them. My only suggestion would be that every lawyer should 
constantly keep in mind the fact that his client's piece of business may be a 
matter of extreme importance to the client even though it may be just another 
piece of business to the lawyer. A recurrence of that thought may make a differ- 
ence in the attitude toward the client that will determine whether or not he 
comes back. 

In that connection, I believe it is a good thing to see that nearly every 
client is made acquainted with the other members of the firm besides the one 
he first contacts. You never know when it may become necessary to turn the 
particular case or matter over to an associate. The client should feel that 
everyone in the office is interested in his business. And if the matter is one 
that falls within a class of business that is more or less a specialty of one 
member of the firm, that fact should be explained to the client and that member 
should be called into consultation and should be given charge of the case. 
The client may have had special reasons for calling on the other lawyer, but if 
properly handled the shift can be made to appear for the best interests of the 
client. And this is not merely a matter of ens it is undoubtedly true 
that better service can be rendered if the work of an office can be divided so 
that certain members become specialists in particular branches of practice. He 
can handle that class of business with less expenditure of time and effort and 
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it probably will be better done because of his acquired efficiency and experience. 
(Incidentally, it gives the lawyer who is prone to brag a little an excellent 
opportunity to tell people what an expert “our Mr. X” is in this and that line, 
without seeming too conceited. ) 


A word about libraries may not be amiss. I believe Mr. Barnett will bear 
me out in the statement that there is a tendency to smaller libraries in Kansas 
law offices. This may be due in part to the fact that the burden of keeping up 
a large library has become too heavy during the recent past, and in part to the 
discovery by lawyers that they could get along without all of the texts, all of 
the reports, all of the digests, all of the selected case systems, all of the cyclo- 
pedias, all of the loose-leaf systems, all of the advance sheets. In many offices 
space for so many books has become a problem also. To have large and complete 
libraries is nice but not necessary. There has been a tendency to pool library 
facilities. In the smaller communities, a few lawyers can save money and 
increase their efficiency if they will purchase different books and sets of books 
and subscribe for different services, and avoid duplications; and then use each 
other’s books. They do not have to tell their clients that they are using the 
library of opposing counsel. In some of the larger cities, community libraries 
have become a very successful and economical facility for the use of the bat 
as a whole. Many law offices have discontinued purchasing books that may be 
examined at the community library. And the difference between the amount 
contributed to the upkeep of such a central library and the amount formerly 
spent for books for individual libraries is a material saving. Of course, it still 
is necessary for each office to keep up the sets that are used every day and to buy 
new sets that serve to keep lawyers abreast of the times in legal matters of 
common concern and in new legal developments. The particular sets that should 
be purchased and kept up in an office that does not maintain a complete library 
must depend upon the size and character of the office and the class of business 
that is handled. The problem of publishing the reports and books that are 
necessary to the lawyers, but distributing them to a smaller market than for- 
merly, is one for the law book companies to work out. 


Where several lawyers are practising together each one will undoubtedly 
call on the others frequently to discuss his own legal problems, as well as many 
other office matters, such as fixing fees, policy and procedure in handling 
clients, dividing the work, etc. This opportunity for discussion is one of the 
advantages of a large office over a small office or a single lawyer practising 
alone. Time will be saved and efficiency promoted by periodical conferences 
between the members. I believe it is a good thing for them to get together at 
least once a week, at a regular time, to discuss the new business that comes in, 
the distribution of the work of handling it, the strategy to be used, the legal 
problems involved in new and also pending business, the fixing of fees in 
important matters, the billing of clients, finances of the firm, office personnel, 
purchase of new books or services, football, baseball, and any other things of 
common interest. Each should have some idea as to what the others are doing 
and give consideration to ways of being mutually helpful. The best way to 
bring that about is to hold conferences regularly. 
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As to the routine of the office, the following suggestions may be pertinent: 


Correspondence should be on a good grade of stationery, without any 
fancy frills or advertising. By advertising I mean the things which the canons 
of ethics of the American Bar Association say should not be printed on the 
stationery. There are, of course, many proper ways of forming letters and of 
signing them; but each member of the same firm should use the same methods. 
It won't hurt to remind you that there never was a client who liked to have 
his letters remain unanswered for a great length of time, nor a lawyer who did 
not appreciate promptness in conducting correspondence with him. Besides 
that, the lawyer can usually write a better letter when the matter is fresh in his 
mind. Don’t let correspondence pile up when there is no excuse for it. I wish 
that I had never received a letter starting with, “We have had no reply to our 
letter of . . .” 


There are advantages to both methods of dictation: shorthand stenog- 
raphers and dictaphones. I think one can be as efficient as the other, and a 
mixture of the two is probably the most desirable; but in my own experience 
I have not been able to find stenographers who could handle the combination 
very successfully. If dictating machines are used, try to have typists who do all 
of their work from records; and let the shorthand writers use their notes all 
the time. 

Where there are several stenographers, each should handle the work of 
the same man or men insofar as possible. Of course, when one is overloaded 
and another is comparatively idle, it should always be understood that the 
stenographers are employees of the firm and not of one individual. But it 
certainly is conducive to efficiency of both the lawyer and the stenographer if 
the value of their familiarity with each other's method is recognized. 


One girl is usually given the title or at least the recognition of “head girl”; 
but in my opinion this should not mean that she should be too much of a boss 
over the others, except in an office large enough to warrant the employment 
of a supervisor. In most offices in Kansas I think the stenographers do about 
the same work, and discord is likely to result if one is placed in a position where 
others doing the same class of work feel they are mere underlings in the steno- 
graphic department. 

The reception of callers should be primarily the job of one girl in the outer 
office; and she should be chosen with care. There is no one thing which has 
more to do with the impression received by callers than the personality and 
attitude of the “greeter.” And “callers,” as I have used it, includes not only 
clients but salesmen, solicitors, and everybody else who comes in. 

Naturally the girls in the outer office should know at all times the where- 
abouts of each of the lawyers and approximately when they can reasonably be 
expected to return. In large offices this may require some sort of a system of 
memoranda; but in the average office merely a word when the lawyer goes out 
of the office will be sufficient. Clients or other persons having business with 
the lawyer certainly should not be required to sit in the reception room for an 
indefinite period awaiting the return of the lawyer who may not come back 
until tomorrow morning. 
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The matter of keeping records of the time spent by lawyers on various 
matters is one of considerable importance and is one for which various systems 
and methods have been adopted. If the lawyers cannot depend upon themselves 
to keep an accurate record of their time, then a system should be installed under 
which someone in the reception room should make a record of the time each 
caller enters the office of a lawyer and the time he leaves the office. There should 
also be a notation of the nature of the business if the person making the record 
has that information. From this daily record the data may be collected for the 
permanent time record. 

If the lawyers themselves will form a habit of making notations on their 
own desk records during the day, or at least at the end of the day, they can 
keep an account of the time spent on various matters and with various clients, 
and since they always know to what case or matter and to what client a charge 
is to be made for the service rendered, this makes a simpler and more economical 
system than the other one just mentioned. 


In order to be able to analyze the business of the office and in order to be 
fairly certain to make charges for everything that should be paid for, it is quite 
necessary that an accurate record be kept of the time spent on each matter that 
comes into the office. While the fixing of fees in many cases is based largely 
upon the importance of the case and the individuality of the client in most 
instances the time spent is a primary factor to be considered. This is particularly 
true in reference to the work done for regular clients who have matters pending 
in the office continually, such as insurance companies, etc. They expect to pay 
for the time spent on their matters, and it is well for the lawyer to have a record 
with which to support the charges made. 

Many methods are in use for keeping records of the time spent, charges 
made, expenses advanced and moneys collected. It is true as a general rule that 
the larger the office the more intricate system, but not always. Some lawyers 
take particular delight in establishing and maintaining the most complete and 
complicated systems of records and accounts; others go to the other extreme 
and keep almost no business records. 

It is my own idea that the record system should be as simple as possible 
and still consistent with the furnishing of the data actually needed. There is 
some difference in the requirements for a lawyer who is on a cash basis for 
income tax purposes and one on an accrual basis. If on the cash basis no entries 
need be made on the books of account except for cash transactions; fee charges 
may be kept by merely maintaining a statement file or a fee book and the fees 
entered on the books of account only as collected. On the cash basis, it is also 
permissible for a lawyer maintaining a library to charge additions to the library, 
purchases of replacements in office equipment, to charge the entire amounts 
paid as office expenses. In this way computations of depreciation, etc., are 
eliminated. 

I will explain the system used in the offices of the firm with which I am 
associated. I do not present it as a model or an ideal system, but merely as a 
suggestion. It has been satisfactory to us for many years. 


In our offices the lawyers keep their own time records. Each member has 
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on his desk a binder in which loose pages about 814x14” are inserted, usually 
a month’s supply at a time. These sheets are printed and perforated into three 
sections. The name of the lawyers and the date is stamped on each sheet before 
they are inserted in the binder. Each of the three sections of the sheet bears 
the same date. The section at the extreme right is divided into hours and is 
for the purpose of noting appointments and engagements or for making 
memoranda of things to be done that day. Entries may be made, of course, in 
this section of the sheet for any day that may be in the binder and thus it 
serves as a tickler. 


The large center section of the sheet is used to enter the details of the 
work done, the client to whom it is charged and the time spent. The section 
at the extreme left may be used for permanent memoranda. That is the portion 
which remains in the binder, the other sections being torn out. As a rule the 
right-hand sections are thrown away but the center section with the time 
record is used to make entries on the time ledger. We have made a practice 
of storing these daily time sheets and have had many occasions to use them in 
later years when it was desirable to ascertain who was in the office and what 
was done with reference to a particular matter on a certain day. 


We keep a time ledger which also is 814x14” and has alphabetical guides 
and contains a sheet or sheets for every case or matter pending in the office. 
The title of the case and name of the client are written at the top of the sheet. 
They are kept in the time ledger alphabetically under the name of the client. 
Entries are made in the time ledger from the daily time sheets of the various 
lawyers. The date is entered in the first column, the detail of work done in 
the large second column, and the number of hours spent that day on the matter 
is entered in the appropriate column under the name of the particular lawyer 
who did the work. The names of the various lawyers are printed or written at 
the top of the columns for entering hours. The blank space to the right of 
the columns is used for making notations of long distance telephone calls or 
other such remarks so that in sending out statements for fees charges for such 
expenses will not be overlooked. It is also used for a stamp which is imprinted 
on the page at the closing of the case showing the date and amount of billing 
and the date of payment. When payment has been received (or the statute of 
limitations has run), the sheet is removed from the time ledger. 


We use an extremely simple system for keeping accounts of financial 
transactions. It is all in one loose-leaf ledger. In the front of the book is a 
combination journal and cash account consisting of two parts: ‘Cash Paid” 
and ‘Cash Received.” The sheets used are the ordinary five-column ledger 
sheets. On the “Cash Paid Out,” the first column is for the date, the large 
second column for the name of the person to whom the payment is made and 
the name of the person to whom it is charged, if the item is to be entered on a 
ledger account. The three money columns are headed “Office Expense,” 
“Ledger Dr.” and “Dividends.” If the expenditure is for office expense the 
name of the payee and character of expense is written in the second column 
and the amount is written in the “Office Expense” column. No other entry of 
that item is made in the books. At the end of the year the total of that column 
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is the amount deductible from gross income to arrive at the net income of the 
firm. Classification of the expenses for the income tax return are made merely 
by going through that column and taking off the various items such as 
“salaries,” “rent,” “supplies,” etc., and adding them in groups. 


In the second money column are entered the amounts of expenditures 
which are charged to clients on their individual ledger accounts. In the third 
money column should be entered the amounts of distributions to members of 
the firm. Since each client and each member of the firm has a ledger account 
the items entered in these two columns of the cash paid out account are also 
entered in the proper ledger account as records of money paid out for clients 
or to members. 


On “Cash Received” account, the first column, of course, is for the date, 
the second column for the person from whom payment is received and the client 
to be credited. The money columns are headed “Fees,” “Expense Cr.” and 
“Clients’ Funds.” If the payment represents fee only, the entire amount is 
entered in the “Fee” column. If the payment represents a fee and also reim- 
bursement for expenses, the portion representing fee is shown in the “Fee” 
column and the remainder in the “Expense Cr.” column. If the payment 
represents a collection of funds for a client from which fee and expenses are 
to be deducted, then the fee portion is entered in the “Fee” column, the expense 
reimbursement portion in the “Expense Cr.” column, and the remainder which 
is to be remitted to the client is entered in the ‘Clients’ Funds” column. The 
total of this ‘‘Fee” column is the amount of gross fees collected; and the differ- 
ence between the total of this column and the total of the “Office Expense” 
column on the cash paid account is the net income of the firm. 


All entries in the second and third money columns of the cash received 
account must be transferred to the appropriate ledger accounts and entered as 
credits there. 


: The ledger accounts for clients are on the same kind of sheets and in the 
same book under alphabetical guides. The money columns are headed “Fees,” 
“Expense Dr.,” and “Cr.” As before stated, no entries are made on these 
accounts covering fees except when the fees are paid. Expense charges are 
entered in the second column on the ledger accounts as the expenses are paid 
out for the client and are transferred from the cash account. Entries are made 
in the credit column, of course, when funds are received from or for that client. 
In order to balance the account the total of the credit column should equal the 
totals of the fee column and the expense debit column. Small collections are 
not kept in these accounts and ordinarily when a sum is collected from which 
fees and expenses are to be deducted and the balance remitted to the client, 
as in the collection of a judgment, the amount of the fee is entered in the fee 
column and the amount to be remitted to client above expenses is entered in 
the expense debit column so that the total collection entered in the credit 
column balances the other two columns. 
Collections are handled in a separate bank account, and the only entry on 
our books of account from commercial collections is the amount of net fees 
transferred from the collection account to our regular account whenever there 
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happens to be enough to justify making a transfer or the end of the year arrives, 


I have had some experience with accounting systems much more compli- 
cated than the one explained above; for instance, a system wherein fee charges 
are written up in advance of doing the work and in advance of billing, and 
adjustments were made where it was found that the original fee charged was 
too high or too low, where fees were carried as accounts receivable, etc. Such 
systems are fine and are a good thing to have if the office has an employee 
who has enough knowledge of accounting to keep up such a set of books; 
however, I believe that the simpler system from which a lawyer on the cash 
basis can make his income tax return from two columns of his cash account 
will be found more satisfactory in the average office. 


There are so many other phases of this subject that it is useless to try to 
even mention all of them. Such as, should files be kept in a single self-indexing 
system, under names of clients alphabetically, or in a system with serial num- 
bers cross-indexed with cards bearing the names of all parties? Should a card 
system docket be used, with a card for each case, or should a docket sheet be 
kept up to date and placed on the desk of each lawyer, or should a docket book 
be kept posted and passed around among the lawyers in the office? In what 
manner and how often should clients be billed? What is the best office arrange. 
ment, and how should mail be handled? In what form should briefs be pre- 
pared and how should they be kept? These and many other questions will 
occur to anyone who begins to study the subject or engages in a discussion of 
it. I have my own ideas about them, but I believe all of you probably have 
better ones. 











Pat’s PASSED 253 


The Journal of the Bar Association of the State of Kansas 


Quarterly — A and May — Including Contributions and with the 
Co-Operation of the Washburn College School of Law and the University of Kansas School of Law. 


$3.00 Per Year Members $1.50 Per Year 


Subscription price to individuals not members of the Bar Association of the State of Kansas, $3.00 per year. 
To those who are members of the Association, the price is $1.50 and is included in the annual dues, $5.00. 
bers who wish to discontinue tals subscription at the end of the subscription period ye el notify the 


Subecri 
business office of the Journal; otherwise it assumed that a continuation of the subscription is desired. Business 
communications should be addressed to John F. Eberhardt, 608 Fourth National Bank Bidg., Wichita, Kansas, 

















Published t, November, F 































OFFICERS EXECUTIVE COUNCIL 
CHARLES D. WELCH.................. President THOMAS M. VAN CLEAVE (Dist. 1).... Ci 
Coffeyville THOMAS M. LILLARD (Dist. 2). Topeka 

ALLAS W. KN. De asceccrenes Coffeyville 


ee ee weer ese e ewer enees -e PCM EICCE = bse Je EAJINE? (EIIBT. FT) ww ee eee eee ee eeeeee 
Reet ee eee eee eeeeeeeee 
seercess » VICCRTOSICONR 8 WRIAIEIN Fh. VWEALLES (71ST. /) 1 ee eee ene 





BOARD OF EDITORS 
JOHN F. EBERHARDT, Editor-in-Chief, Wichita 

R. E. KIRKPATRICK, Advertising and Business Manager, Wichita, Kansas 

i H. LEWIS 










Terre rere eee eee eee 
eee eee eee eee eee eee eee 
eee e seer essere seeesecessss smWEENCO 8 Je Be BPS SEUIROUIIN . 11 eee cece rete nee eeee 


ee eee e eee eee eee eee s SUSBSCL 8 838=RVEAIN BD. Je MAVIREAY .. nce cee reece neene 


The Editorial Board does not assume collective responsibility for any statement in the columns of the Journal. 
icle or communication, including editorial notes, comments on cases, and book reviews, is identi by the 
or the initials of the writer. 












PAT’S PASSED 


Westbrook Pegler can now turn his undivided attention to labor unions. Bob Hope 
can hit the road and Bob Burns can blow his buzooka (misspelling is linotoyper’s error), 
without trepidation. No longer are they in danger of being outrivaled by the editorial 
pen of the man with the Irish wit whose humor is as homely as Burns’, as ready as Hope's, 
as trenchant as Pegler’s. 

All this is by way of announcing that the November 1942 issue of this Journal 
marked the pening of J. B. “Pat” Patterson as Editor-in-Chief. In this, his obituary, we 
tender him flowers usually reserved for the dead. 

Until 1939 the Journal of the Kansas Bar Association, initiated in August, 1932, had 
but one editor—W. E. “Gene” Stanley. In get we 1939, Pat took over. Admirably 
qualified for the extracurricular responsibilities of editorship, he brought to the Journal 
a wealth of experience, much of it unique, both as a layman and as a successful, practic- 
ing lawyer. 

A thumb nail sketch of Pat’s life should record his birth on March 17, 1895— 
Saint Patrick’s Day. Yet from its inception Pat's career has been unpredictable, often 
incongruous. He overran his starting mark by some thirty days, and not unlikely his first 
battle scars were from school chum jibes at his having been born on, you guessed it, Saint 
Valentine’s Day. 

At his outset, Pat, who is of no — value of psychologists, drew equally heavily 
on both environment and heredity. For environment we give you his birthplace: Russell, 
Greenup County, Kentucky, only a hog call from bloody Breathitt County. To counter 
with heredity, his father was the sheriff—and them were feuding days. 

From there Pat carried on for himself. Leaving the banks of Kentucky's Patterson 
Creek (Pat says every man in Kentucky has a creek named after him, except Joe; recently 
someone discovered a new creek and the Kentuckians named it ‘‘No-creek—Joe creek”), 
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he migrated all over the United States until he attained the age of majority, or discretion, 
whichever occurred last. 


Prior to either event, however, Pat made his name in professional baseball. Pin- 
nacle of his ball playing career was his signing with the Louisville Colonels. That he 
failed to acquire his commission was due, it is told, to the manager's distaste for his 
batting stance. At least he was a regular on the Plentywood, Montana, nine. By Pat's 
own admission there are but two seasons at Plentywood: Winter and Fourth of July. 


Pat's ee were scholastic as well as geographical. By the record (Mar. 
tindale-H ) he attended two colleges — Berea College, the poor man’s Oxford, and 
Valparaiso University. But there were others, among them Centre College where a dormi- 
tory conflagration was purely coincidental with his departure. 

During the first World War Pat entered the service and was stationed at Camp 
Taylor, Kentucky. Through mesne transfers he arrived at Clovis, New Mexico, where he 
met the army nurse who later became his wife. At Clovis Pat was in command of a 
regiment of fur bearing Christians (Mennonites, Dunkards, and non-incorporated consci- 
entious objectors, to anyone but Pat) whom, when they refused to work, Pat refused to 
feed. It worked, and so did they. 


There followed, next, a succession of avocations. For a time Pat drew an unearned 

as tire salesman from one of the major rubber companies, being the only success- 

ful peddler in his line who never sold a tire. He then drifted closer to the law by becom- 

ing an adjuster to the Wichita claim ug caer of Kansas Casualty & Surety Company. 

Here he developed his legal vocabulary, learning to turn the phrase “‘nuisance value’’ with 
the best of them. 

An untimely receivership terminated that connection and catapulted Pat into actual 
law practice. His legal erships were legion for several years, the ease with which 
he moved from firm to firm calling to mind Pat’s own description of the Kentucky hills- 
man who, when he wanted to move, had only to call the dog and spit on the fire. Quite 
a tale surrounds one of his office telephone numbers—Market 3636—but a characteristic 
short story is that Pat always called it ‘Market, three dozen, three dozen,” suggesting 
boyhood employment in yet another line of endeavor. 


Inevitably, because and in spite of these beginnings, Pat forged his way into the 
position of preeminence at the bar which he now enjoys, his particular forte being the 
trial of lawsuits where his notorious sense of humor serves him in good stead. 


Mention should perhaps be made of Pat's political activities. After an unsuccess- 
ful detour in 1936 upon the Congressional, dead-end (for him) road to Washington, 
he turned to managing the campaigns of others; and in 1942 he rode Ed Rees to a spec- 
tacular win over the very opponent who had blasted Pat's own political career in 1936. 


It was such a man with such a background—and “honors change manners” has 
no — to Pat—who took over the Journal’s reins in 1939. He knew what law- 
ers liked to read and was able to make the Journal a magazine of especial interest to the 
. Proof of the pudding is in the eating, and the Journal these four years is 
recorded demonstration that not only was Pat able to maintain the high standards 
set by Gene Stanley, but he actually improved the publication in many respects. Notable 
among Pat’s contributions is Barney Barnett’s “Hash, Country Style,” p ly the most 
popular single feature ever carried by the Journal. 

Press of his tremendous law practice, presidency of the Sedgwick County Bar Associ- 
ation, and chairmanship of the 1943 annual Red Cross drive, have forced Pat into re- 
tirement from the Journal. Of this the Executive Council and all Journal subscribers 
are genuinely sorry. We'll miss the editorial individuality of his four creative years on 
the Journal,, where, incidentally, he served without pay—a departing reminder of one of 
Pat’s Kentucky towns where everybody earns his living by taking in everybody else's 
washing. 
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CASE COMMENTS 
CONSTRUCTIVE TRUSTS AND THE KANSAS PROBATE CODE 


By Haze A. ANDERSON 
Member 2d Year Class, University of Kansas School of Law 


In Yeager v. Yeager' the petition alleged that Serena Clay, a widow with no children, 
was the owner of four hundred eighty acres of land in Kingman County, Kansas; that 
her brother, Samuel Yeager, was a widower with several children; that Serena went 
to live with Samuel and his children; that she lived with them and cared for them for 
many years; that Serena became very fond of the children; that she entered into an 
oral agreement with Samuel that she would devise her estate to Samuel if he would 
deed or devise it to his children before or at his death. Shortly before her death, Serena, 
in pursuance of her oral contract, executed her will naming Samuel Yeager as the sole 
devisee — thus fully performing her agreement. After the death of Serena, Samuel 
remarried, and then died twelve years later. In his will he devised one-half the land, 
devised to him by his sister, Serena Clay, to his second wife, Mary Yeager, and the other 
one-half to his children — thus violating his oral agreement with his sister. The Yeager 
children, plaintiffs herein, brought action in the District Court against their stepmother, 
Mary Yeager, seeking to impress a trust upon the land devised by the testator to her. 
The defendants filed a demurrer on the ground that the District Court was without 
jurisdiction. The lower court overruled the demurrer and the defendants appealed to 
the Supreme Court, which body reversed the judgment with directions to dismiss the 
action on the ground that the District Court was without jurisdiction. 

It may be readily admitted that it is impossible to find any invalidity in either of 
the wills. Neither party attacks the validity of Samuel's will. The wills have been duly 
executed and duly probated, and the plaintiffs admit this to be true. If it were such a 
contest, it should be as readily admitted that the Probate Court would have the proper 
original jurisdiction. 

“The probate courts . . . shall have original jurisdiction . . . of trusts and 
powers created by wills admitted to — and of trusts and powers created by 
written instruments other than by wills in favor of persons subject to guardianship ; 
to appoint and remove trustees for such trusts, . . . but this provision shall not 
affect the jurisdiction of district courts in such cases.”? (Italics mine) 

No fraud, duress, undue influence, or lack of mental capacity was alleged in connection 
with the execution of either of the wills. If such were true, then again the Probate Court 
would have original jurisdiction? But, this is an action to protect a vested equitable 
remainder which was created in the Yeager children at the time their father was vested 
with the legal title upon their behalf. The father received a life estate for himself and 
became trustee of the remainder in fee for the children. It is admitted by the plaintiffs 
that the legal title did vest in their father as devisee for the two purposes just stated, 
When such is the case there is no reason to assume that the Probate Court has jurisdiction 
of the constructive trust that arises, out of the facts, by implication of law. “An oral 
agreement between a testator and a devisee that the devisee will dispose of the property 
in a certain way is enforceable if the property was devised to him because of such agree- 
ment, the devisee in such case holding the property in trust for the use of the person 
to whom he agreed to transfer it.’ 

The defendants in Yeager v. Yeager contend that the oral agreement concerning 
real estate is within the Statute of Frauds since it is not in writing. But we might note 
1. 185 K 742, 129 P (2d) 242. 


2. Kansas Probate Code 1941 Supp. G.S. 59-801. 
8. See note 2 infra. 


4. ee ~~. Annot. Art. 4, sec. 8105, p. 1981; Scott on Trusts section 55.1; 181 Mo. App. 185, 110 
6. 66 A.L.R. 189. 
Ke aes Stat. Annot. Art. 2, section 2967, p. 1885; Reigart v. Coal Co. 217 Mo. 142, 117 
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the last clause of the Kansas Statute: ‘But this provision does not apply to trusts resulting 
from operation or construction of law.”? Some American Courts have questioned the 
feasibility of allowing the creation of a constructive trust in such cases but, in so doing, 
they relied solely _ the seventh section of the Statute of Frauds.§ However, the 
exception stated in the eighth section of that Statute shows that it was not the intention 
of Legislatures to provide that the creation of a trust could be proven only by written 
evidence.® It is true that parol evidence in proof of an oral contract must be clear and 
unequivocal.1° Otherwise such contracts would be mere vehicles for unjust enrichment 
and the perpetration of fraud. 

Certainly in Yeager v. Yeager, Samuel Yeager received his sister's land in trust for 
himself and his chil and violated the implicit faith and confidence placed in him 
by his sister when he attempted to exclude his children from receiving any part of her 
entire four hundred eighty acres of land — thus violating a certain confidential relation- 
- which courts generally have not tolerated.!2 It must also be noted that Senena Clay 
fully performed her oral contract and in such cases the courts have long held that neither 
the Statute of Frauds nor the Statute of Trusts and Powers is a bar to the enforcement 
of a parol agreement to execute a will for the conveyance of real estate.18 When Serena 
Clay died Samuel Yeager took her land burdened with a trust to convey the whole of it 
to his children. At ‘his death, only those children could lawfully take it — it could not 
be used toward paying the funeral expenses or debts of Samuel Yeager — it belonged 
wholly to those children to whom Serena Clay had intended it should belong. Mary 
Yeager, their we son eng and appellant, can not rightfully hold it. She in turn holds 
this land in trust for the plaintiffs. 

The decision handed down by the mee Court of Kansas in Yeager v. Yeager 
was based upon the decision in Foss v. Wiles.14 The facts in that case are essentially the 
same as in the Yeager case, but the action was brought for specific performance of an 
oral contract and to set aside provisions of a will at variance with the contract. Was that 
the proper action under the facts of the Foss case? Sure not. Even so, does it follow 


that the result reached in the maf case as to jurisdiction should be the same as that 


reached in the Foss case? Not at For all practical purposes the two cases have almost 
identical sets of facts but the actions are different. Therefore, Foss v. Wiles should not 
be controlling in the Yeager case. a the unfortunate theory upon which 
the Foss case was brought, there may have a contest of will. If so, the action should 
have been brought in the Probate Court which has the proper original jurisdiction.5 A 
third recent Kansas case, Swisher v. Bouse'® is in accord with the Foss and Yeager cases, 
both being cited in the opinion handed down by the Court. 

Consequently, there apparently has been established in Kansas a line of cases 
holding contra to the intention of the Legislature when it adopted the last clause of sec- 
tion eight of the Kansas Probate Code: “but this provision shall not effect the jurisdiction 
of district courts in such cases.’"17 Thus, in Yeager v. Yeager a remedy has been denied 
the plaintiffs on the ground that the District Court is without jurisdiction. It seems that 
such action abrogates the last clause of secion eight and discards the fact that the District 
Court has long been the forum of general equitable jurisdiction in Kansas.18 


. K.S. 67-210 ; Rose v. Hayden 35 K 106, 10 P 554; Funk v. Umscheid 40 K 271, 19 P 628. 
8. St. 29 Charles II, ¢.8, 1677; Bogert on Trusts section 452; Ames, 20 Har. Law Rev. 549; Costigan, 12 
Mich, Law Rev. 423; Scott on Trusts, 87 Har. Law Rev. 

9. St. 29 Charles II c.3, 1677; on Trusts section 497; Ks. G.S. 1901, sec. 7875-7898; Garten v. 
Trobridge 80 K 720, 104 P 1067 ; Nordboe v. Frye 107 K 291, 191 P 282. 

10. Berg v. Moreau 199 Mo. 416, 97 S.W. 901; McFall v. Hampe (Mo. App. 1924) 267 S.W. 54. 

11. Cardozo, J. in Sinclair v. Purdy 285 N.Y. 245, 139 N.E. 255 ; Scott on Trusts section 462.2. 

12. Braden v. Neal 182 K 887, 295 P 678; Paton v. Paton 152 K 851, 108 P (2d) 826; Silvers v. Howard 
106 K 762, 190 P 1; 15 Col. Law Rev. 446; 13 Cal. Law Rev. 174; Cardozo, J. in Foreman v. Foreman 
251 N.Y. 237, 167 N.E. 428. 

18. Meador v. Manlove 97 K 706, 156 P 781; Gemmell v. Fletcher 76 K 577, 92 P 718; Ackerman v. 
Alden 128 K 116, 254 P 822; Falk v. Fulton 124 K 745, 262 P 1025. 

14. 155 K 262, 124 P (2d) 488 

15. See note 2 infra. 

16. 180 P (2d) 565, 155 K 797. 

17. . G. 8. 59-801, section 8. 

18. 
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LIST OF KANSAS LAWYERS IN THE 
MILITARY OR NAVAL SERVICE 


Waldo Aikins, Ozawkie 
Bernhard W. Alden, Kansas City 
E. Lael Alkire, Wichita 

Vincent C. Allred, Leavenworth 
Roger P. Almond, Wichita 
Brainard L. Anderson, Kinsley 
Frederick G. Apt, Iola 


Everett Baker, Lyons 

Guy W. Baker, Ozawkie 

William A. Baker, Kansas City 
Frank L. Barbee, Salina 

Richard A. Barber, Lawrence 
Charles Robinson Barr, Kincaid 
Charles A. Bauer, Jr., Fredonia 
Marion Beatty, Topeka 

George F. Beezley, Girard 

E. A. Benson, Jr., Kansas City 
George S. Benson, Jr., El Dorado 
Harry P. Betzer, Topeka 

Charles Eugene Beven, Muscotah 
Walter I. Biddle, Leavenworth 
C. E. Birney, Hill Ci 

L. Perry Bishop, Paola 

Everett B. Blakeley, Fort Scott 
Lloyd Cecil Bloomer, Osborne 
Francis F. Blundon, Salina 
Benjamin A. Boeh, Atchison 
Colonel H. Boone, Leavenworth 
Charles A. Bowman, Kansas City 
Robert G. Braden, Wichita 
Charles W. Bradshaw, Topeka 
John K. Brandon, McPherson 
John W. Brookens, Westmoreland 
Richard H. Browne, Burdett 

F. Quentin Brown, Topeka 
Joseph Hayden Brown, Wichita 
Washington H. Brown, Kansas City 
Hugh E. Brownfield, Kansas City 
Mack Bryant, Wichita 

John E. Buehler, Atchison 
William F. Butters, Topeka 
Phillip Buzick, Topeka 


W. N. Calkins, El Dorado 
Max A. Campbell, Grinnell 
W. D. P. Carey, Hutchinson 
Raymond H. Carr, Kansas City 
David W. Carson, Kansas City 
Clare C. Casey, Topeka 
Charles M. Cassel, Pittsburg 
Lawrence E. Christenson, Winfield 
Bert E. Church, Wellin; 
Charles C. Clark, — 
Francis M. Clark, ~— 
a ee pa 
lames E. ingwood, To: 
J. D. Conderman, Moran 
Robert K. Corkhill, Topeka 
Dale H. Corley, Garden City 
Clyde P. Cowgill, Topeka 
George Crane, Topeka 
Martin C. Crawn, Kansas City 
lohn David Crouch, Everest 
wrence Cunningham, Kansas City 


Frank E. Daily, Jr., Coldwater 
Henry D. Dangerfield, Topeka 
Homer Davis, Topeka 

Worden A. Davis, Garnett 

John K. Dear, Kansas City 
Charles Lowman Decker, Oskaloosa 
George Edward Denning, Elkhart 
Harry S. Deutch, Kansas City 

Max L. Dice, Johnson 

F. H. Dillenback, Troy 

Harold E. Doherty, Topeka 

Paul H. Donaldson, Wichita 
Grey Dresie, Wichita 


Frank F. Eckdall, Emporia 


J. Raymond Eggleston, Medicine Lodge 


Fred Emery, Belleville 
Frank P. Eresch, Topeka 
W. Jay Esco, Wichita 


Clem William Fairchild, Lawrence 
Alva L. Fenn, Hutchinson 

Charles H. Fleming, Scott City 
Frank T. Forbes, Eureka 

John Fontron, Jr., Hutchinson 
Leighton A. Fossey, Mound City 
John C. Foulks, Atchison 

Sidney L. Foulston, Wichita 

Jo E. Gaitskill, Girard 

Wendell B. Garlinghouse, Topeka 
Virgil Garrett, Burlington 

John Gerety, Wichita 

Robert J. Gilliland, Hutchinson 
Champ A. Graham, Wellsville 
Karl K. Grotheer, Pittsburg 


Neil Hambleton, DeSoto 

Tudor Hampton, Great Bend 
Delmas Haney, Hays 

Justin D. Hannen, Burlington 
David Herome Harmon, Columbus 
Innis D. Harris, Wichita 
Andrew S. Hartnett, Stafford 
Paul L. Harvey, Topeka 

Lew Hasty, Wichita 

C. E. Heilman, El Dorado 
Robert E. Hendrickson, Moline 
Charles E. Henshall, Osborne 
Donald Hickman, Arkansas City 
Donald Higby, Kansas City 
Everett S. ps ed Wichita 
Morris D. Hil , Coffeyville 
Clyde Hill, Yates Center 

Herbert Hobble, Jr., Medicine Lodge 
Elmer Hoge, Overland Park 
Clarence Holeman, Mullinville 
Charles L. Hoover, Junction City 
James R. Hoover, Olathe 

Carl H. Houseworth, Harveyville 
Earl R. Hubbard, Herington 
James C. Hubbard, Jr., Horton 
Maurice R. Hubbard, Olathe 
James A. Hudelson, Jr., Ottawa 
Robert H. Hudkins, Emporia 
Harold Hughes, Manhattan 
Donald S. Hults, Lawrence 
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John H. Hunt, Topeka 

H. N. Hyland, Washington 
Hal Hyler, Parsons 

Enos Hook, Wichita 


Howard N. Immell, Topeka 
Chester C. Ingels, Hiawatha 
Freeman B. Irby, Topeka 
Harold Irwin, Wichita 
Fred Ice, Newton 


Roy H. Johnson, Topeka 
Maxwell L. Jones, Goodland 
Robert R. Jones, Topeka 

Robert Y. Jones, Lyons 

Richard Jones, Wichita 

Wm. C. Karnazes, Kansas City 
John F. Kaster, Topeka 
William Roy Kirby, Coffeyville 
William B. Kirkpatrick, Topeka 
Jay Kyle, Topeka 


Paul A. Lamb, Caney 
Maurice Lampl, Wichita 
Daniel O. wy ed Fort Scott 
Cyrus Leland, T. 


Wilbur G. phere Council Grove 


James S. Lester, Cdhaloons 
Jake L. Liberman, Can 

Frank W. Liebert, Coffeyville 
Sol Lindenbaum, E] Dorado 
J. C. Linge, Topeka 

Donald C. Little | Kansas City 
Herbert L. Lodge, Olathe 
Lyle Loomis, Topeka 
Wayne Daniel Loughridge, Garnett 
Leon W. Lundblade, Beloit 
W. R. Lutz, Smith Center 


Donald J. Magaw, Osborne 
Ernest J. Malone, Hays 

Fred A. Mann, i 

Patrick Bevan M y, Kansas City 
John C. McCall, Chanute 
Forest V. McCalley, Wichita 
Charles McCamish, Kansas City 
Charles F. McClintock, Wichita 
Ray McCombs, Ness City 
James Martin McDermott, Winfield 
V. M. McElroy, Greensburg 
Frank McFarland, To 

Harold McGugin, Coffeyville 
Laurence McVey, Independence 
Samuel Mellinger, Emporia 
Robert Merrick, Topeka 

Conrad Miller, Kansas City 
Harry E. Miller, Hiawatha 
John C. Miller, "Coffeyville 
Robert G. Miller, Pratt 

Wilton D. Miller, Belleville 
Leo W. Mills, Yates Center 
William M. Mills, Jr., Topeka 
R. Lee Montre, Topeka 

Robert Morton, Wichita 
Kenneth B. Moses, Lawrence 
Gale Moss, El Dorado 


Robert I. Nicholson, Paola 
Tudor Nellow, Kansas City 
Bert E. Newland, Ottawa 
Joe Nickell, Topeka 
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ohn F. O’Brien, Independence 
eefe O'Keefe, Leavenworth 
Ralph W. Oman, Topeka 
Robert E. O'Neil, Axtell 
Robert Kenneth Osborn, Stockton 


Olin K. Petefish, Lawrence 
Willard L. Phillips, Kansas City 
Joseph L. Pierce, Pittsburg 
James W. Porter, To 

James Postma, Lawrence 
Samuel Kishler Prager, Fort Scott 
Harlow Preston, Topeka 
Leland ¥ Propp, Hutchinson 

G. K. Purves, Jr., Wichita 
James W. Putnam, Emporia 
Wm. Pielsticker, Wichita 


Hugh Patrick Quinn, Salina 
Ralph R. Rader, Howard 
Charles C. Rankin, Lawrence 
Charles E. Rauh, Hutchinson 
William L. Rees, Topeka 

Max W. Regier, Newton 
Glendon Ear! Rewerts, Leoti 
Oscar Renn, Arkansas City 
John J. Rhodes, Council Grove 
J. R. Rhoades, McPherson 
Leland W. Richardson, Topeka 
James V. Riddell, Wichita 
Wilford R. Riegle, Empori 
Robert B. Ritchie, Wichita 
Kurt Riesen, Wichita 

Frank W. Robieson, Winfield 
Clarence H. Robinson, Newton 
Kenneth P. Rockhill, Eureka 
Ralph A. Rodgers, Lincoln 
Victor J. Rogers, Wichita 
Charles Rooney, Hoge 
Edward Rooney, Jr., Topeka 
Fred Rooney, To 

V. J. Rosecrans, Winfield 

John M. Rugh, “Abilene 

L. H. Ruppenthal, McPherson 
Lucien B. Rutherford, Leavenworth 


pe Savage, Winfield 
‘eene Saxon, Topeka 
Robert A. Schermerhorn, Junction City 
Paul Schmidt, Wichita 
Chas. S. Schnider, Kansas City 
Alfred E. Schroeder, Newton 
David H. Scott, Lawrence 
joe C. Scott, Kansas City 
James M. Scott, Kansas City 
ene Shamberg, Topeka 

uglas Sharp, Kansas City 
Willis A. Shattuck, Cimarron 
Richard W. Shaw, Hiawatha 
Warren Shaw, To 
Karl V. Shawver, Jr 
J. R. Sheedy, Fredonia 
Harold Dean Shrader, Holton 
pa Shuss, Parsons 

wrence Martin Sigmund, Netawaka 
Thomas Clyde Singer, Lawrence 
Donald Burgess Simpson, Medicine Lodge 
Ernest B. Skinner, Junction City 
Harrison Smith, Atchison 
George R. Smith, Pratt 
James E. Smith, Topeka 





LAWYERS IN THE SERVICES 


Herman W. Smith, Jr., Wichita 
Wint Smith, Salina 

James N. Snyder, Leavenworth 
Claude Sowers, Wichita 

Corwin C. S , Oakley 
Kenneth G. Speir, Newton 

James E. Sperling, Stafford 
Harris Squire, Topeka 

Maurice Stack, Me oF 

George Stallwitz, Wichita 

Arthur J. Stanley, Jr., Kansas City 
Myron S. Steere, Pratt 

Walter A. Steiger, Topeka 

Paul C. Steinrauf, Wichita 

Frank Steinkirchner, Wichita 
Paul W. Stephens, Neodesha _ 
Russell L. Stephens, Kansas City 
Edward Stevens, T: 

J. Rodney Stone, Newton 

John F. Stoskopf, Jr., Hoisington 


8, 


J : , Welli 

Robert Y. Taliaferro, Jr., El Dorado 
James S. Terrill, Syracuse 

Wilbert P. Thompson, McPherson 
Prentice A. Townsend, Atchison 
Arthur N. Turner, Topeka 


Bertram Joseph Vance, Garden City 
C. ancura, Ellsworth 

Theo F. Varner, Ind lence 
William H. Vernon, Jr., Hutchinson 
Ernest M. Vieux, Greensburg 


Darrel Hedges Vinette, Howard 


Cyrus Wade, Jr., Ind lence 
D. Arthur Walker, yo Sve City 
James W. Wallace, Mound City 
Charles W. Ward, Peabod 

Guy E. Ward, Belleville 

William R. Ward, Wichita 

Fred F. Wasinger, Hays 

D. E. Watson, Salina 

Harold A. Wayman, Coffeyville 
Richard G. Weaver, Concordia 
Vernon Webber, La Crosse 

Orlin A. Weede, Kansas City, Mo. 
John E. Weeks, Topeka 

Abraham Weinlood, Hutchinson 
Richard C. Wells, Manhattan 
Walton K. Weltmer, Hiawatha 
William J. Wertz, Wichita 
Arthur B. White, Clay Center 
Paul H. White, Wichita 

Paul L. Wilbert, Pittsburg 
Kenneth Wilke, Topeka 

James A. Williams, Dodge City 
John M. Williams, Topeka 

Blake A. Williamson, Kansas City 
Paul E. Wilson, Ashland 

George O. Wise, Newton 
Frederick Woleslagel, Lyons 
Earle N. Wright, Arkansas City 


Ernest A. Yarnevich, Kansas City 
William Harold Young, Salina 


Carl E. Ziegler, Coffeyville 
Eugene P. Zuspann, Goodland 





RECENT ADDITIONS TO THE STATE LIBRARY 


American Bar Association Committee on 
pay Bea Fos —_ of law for — 
by advisory or registrants. -2 
ed. Gov't. Print. Off., Sept. 1942. 

Beer, H. W. Federal trade law and 

tactice. Callaghan & Co., 1942. 

Bridewell, D. A. Credit unions. Mat- 
thew Bender & Co., 1942. 

Bureau of National Affairs. 

Wage and hour cases. Vol. 1, 1942. 
Wage and hour manual, 1942 ed. 
Wage and hour reporter, 

weekly service. 

Florida Statutes, 1941. State of Florida, 
1942. 

Hatcher, W. B. Edward Livin , Jef- 
fersonian Republican and Jacksonian 
Democrat. Louisiana State Univ. Press, 
1940. 

National Institute of Municipal Law Offi- 
cers. Municipalities and the law in 
action in 1941, 1942. 

Oklahoma Statutes, 1941. Official ed. 
West Pub. Co., 1942. 


Paton, T. B. Digest of le; inions ... 
oe puna Uialing. guthtehe. Vols i 


and 2. Am. Bankers’ Assn., 1940, 
1942. 

Paul, Randolph E. Studies in federal 
taxation. 1st, 2d and 3d series. 1937, 
rae 1940. ri 

Radin, Max. Law as logic and experience. 
Yale Univ. Press, 1940. 

Schweitzer, S. C. Trial manual for negli- 
gence actions. 2d ed. Baker, Voorhis 
& Co., 1941. 

Sellin, Thorsten. The criminality of 
youth. Am. Law Institute, 1940. 

Shealey, R. P. The law of government 
contracts. 3d ed., Fed. Pub. Co., 1938. 

Smith, Bruce. Police systems in the 
United States. Harper & Bros., 1940. 

Underhill, Sir Arthur. Trusts and trustees. 
9th ed. Butterworth & Co., 1939. 

U.S. . of the Interior. Handbook of 
Federal Indian law. By F. S. Cohen. 
Gov't. Print. Off., 1942. 

Warren, E. H. Spartan education. (Auto- 
biography, philosophy and reminiscence 
by one who taught in Harvard Law 
School for nearly forty years.) Har- 
vard Univ. Press, 1942. 
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GROVER PIERPONT 
of the 18th Judicial District 














When the typewriter is temporarily laid aside 
someone is kind enough to suggest that it be 
brought again. Perhaps you didn’t miss “Chats.” 
If so, you will not notice its return. 


* 


Something from the late State Bar meeting 
refuses to leave my mind. A great crowd, per- 
haps the greatest ever present at a session of 
the State Bar devoted to business, gathered to 
listen to a prominent citizen of Kansas City. It 
was well and a great tribute to a great char- 
acter. However, following this address four- 
fifths of the lawyers rushed outside or to the 
rear. Then followed an address, which to my 
mind was outstanding at the meeting, with just 
a handful to listen. 


That isn’t all. A well known eastern Kansas 
lawyer delivered a short, but beautiful, gem. 
And that isn’t all. A president was retiring, a 
new one to be elected. He was elected by the 
voice of the people consisting of 37 lawyers out 
of some 700 who were attending the meeting. 
Let’s never as lawyers criticise the electorate for 
not going to the polls and voting. It’s an old 
saying, “If you are looking for a flea look right 
close at home.” 

* 


This column never deals in extensive legal 
discussions and so far as possible avoids legal 
phraseology. A rather brief opinion of our 
Supreme Court, sort of an addenda to a recent 
advance sheet, started a line of thinking. Say. 
the court: “The motion for judgment should be 
sustained only to the extent of reprimanding the 
accused for his unprofessional conduct. . . .” 

* 

What is the duty of a lawyer as an officer of 
the court? We used to have a course called 
“Legal Ethics” in school. A glance at Corpus 
Juris fails to list this topic and dismisses the 


subject of “Ethics” with a wave of the hand. 
Not so, however, when you enter the subject of 
“Attorney and Client.” As you browse on and 
on and into other subjects you are almost over- 
whelmed with the immensity and gravity of the 
question. In these lines it is intended to confine 
matters to the relation of attorney and the courts, 


* 

Perhaps it is best stated in an Illinois deci- 
sion: “The lawyer's duty is of a double char- 
acter. He owes to his client the duty of fidelity, 
but he also owes the duty of good faith and 
honorable dealing to the judicial tribunals before 
whom he practices his profession. He is an 
officer of the court—a minister in the temple 
of justice.” 

* 


Kansas has said: “An attorney should not file 
any pleading which he knows to be false.” “A 
lawyer who appears in court to conduct litiga- 
tion in which he is interested and is in such a 
state of intoxication that the court is unable to 
proceed with that litigation, should not ask the 
state to continue his authority to practice law.” 


* 

In California it is said of a disbarment pro- 
ceeding: “We do not understand that a charge 
of this kind can be barred by the statute of 
limitations, or that it should be, under any 
circumstances.” 

* 


It has been held that advertising as a divorce 
lawyer may be a ground of disbarment. Also, 
advising a client to forfeit bail bond, urging a 
client to plead guilty when he protests his 
innocence. And so on. Dozens of others. It 
is a field worthy of much study. 

* 

Suspension is included in the discussion of 
disbarment. What about a case where. a lawyer 
strenuously pleads for a continuance asserting 
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that he does not have his witnesses and as soon 
as the judge orders him to trial goes out into 
the hall and marches in with eight or nine 
witnesses who have been kept in waiting? Well, 
lawyers have been suspended for this. 


* 


Suppose a lawyer collects the $15 filing fee, 
applies it to his attorney fee and then has the 
client sign an affidavit of poverty. Well, that 
is ground for disbarment or suspension. This is 
happening quite frequently and sometimes the 
court learns of it. 

* 


A lawyer may be disbarred for a false affi- 
davit as to absent testimony where he knows it 
to be false. Once in my practice a client 
claimed an important absent witness. I duly 
prepared the affidavit in accordance with his 
statement. The court forced us to trial. The 
plaintiff produced the witness who testified to 
the exact opposite of the affidavit. Pretty hard 
for the lawyer to show he did not know. 


* 


Suppose your client or his principal witnesses 
testify entirely different to what they have told 
you. What is your duty to client and court? 


Well, you may be disbarred in some states. In 
Ohio it used to be that a lawyer always secured 
an affidavit from his principal witnesses before 
trial. Then if they testified in such a manner as 
to make it appear he was representing a dis- 
honorable cause or a dishonest claim he immedi- 
ately presented the affidavits to the judge and 
asked leave to withdraw from the case. Perhaps 
they still do that way in Ohio. 


* 


We now have a law for appointment of 
attorneys to represent defendants in criminal 
cases and providing for their pay with an added 
provision that, if the defendant is able to pay, 
the attorney must report to the court and the 
state is relieved from obligation. Would failure 
to so report be ground for disbarment? In a 
similar case in Vermont it was so held. 


ba 


What is the duty of a lawyer in this instance? 
“I was surprised to find that my client testified 
just the opposite in the District Court to what 
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he did in the City Court. I asked him, ‘Why?’ 
He said, ‘Well, I lost my case in the City Court 
so what was the use of testifying the same 
way?’” Cases hold it is the duty of the lawyer 
to notify the court and failure may be ground 
for disbarment or suspension. 


bs 


Here is one for attention. Suppose the court 
makes a preliminary order in a divorce case for 
temporary alimony. The lawyer advises his 
husband client to do nothing about it. The 
lawyer is still an officer of the court and... 
That’s enough. When you tire of war news, 
look into this subject of the relation of attorney 
and court. 

* 


Have just been reading about the equity 
powers of probate courts by Messrs. Bartlett, 
Becker and Conner. This thought occurs: “Why 
did the legislature leave the matter half fin- 
ished? Why didn’t they require a probate judge 
to have at least three years practice of law before 
entering upon the duties of his office?” In 
addition to everything else, a probate judge is 
made eligible for county judge. 


* 


This column has freedom of speech, perhaps 
too much. We are told we are fighting for 
the freedoms and we know we are. While we 
are fighting is it possible we may lose some of 
those freedoms? Wonder if you have read that 
recent decision of our U. S. Supreme Court 
which in a five-to-four decision upsets previous 
holdings of the court on freedom of speech. 
Prediction of this column is that we will return 
to the old rulings after ‘the feeling” has subsided. 


* 


Now for a conclusion. How about redistrict- 
ing the district court districts to about ten in 
number, with three to five judges in each dis- 
trict, with one as chief or what not, with author- 
ity to regulate, distribute and carry out a pro- 
gram which will equalize the work. Add a 
district attorney and assistants in each judicial 
district. Could it be that our inferior courts 
need a going over and a reorganization for uni- 
form and effective work? These things, legisla- 
tors, are worthy of your study and attention. 
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BATTLE PRATTLE 


With this issue we are inaugurating a new feature in this JOURNAL, to consist of 
excerpts from letters written by Kansas lawyers who are now in the armed services. We hereby 
solicit such letters. We should also appreciate your sending to us for publication all or any 
part of letters you may receive from lawyers in the military service. 











Following are portions of a letter, dated January 25, 1943, written by Topeka’s 
John H. Hunt: 


We are pretty well settled now in Gainesville, and although Carol doesn’t think 
our cottage very elegant, it seems like the height of luxury to me after living in B. O. Q. 
(Bachelor Officers’ Quarters). They aren’t very well heated and it was damned cold 
while I was living there. It is hot today though, and I am going into cottons if the 
weather doesn’t change. 


At the present time I am post property officer at the Alachua Army Air Field, which 
is located about six miles out of Gainesville—just about like the Topeka Air Base and 
Topeka. My official title is “Acting S-4, Tactical Headquarters, Air Support Department, 
AAFSAT” (Army Air Force School of Applied Tactics.) The school hasn't gotten 
started yet. The first class is due to arrive here in about a month. In the meantime we 
have plenty to do to get ready for them. : 


We just got in a — of A20's Sunday, and I really had a busy week end. 
I have more thousands of tons of coal and gallons of gasoline (aviation and otherwise), 
cots, pillows, mattresses, and a good many other things on my hands than I knew existed. 
At the present time, because we are still new, I am a supply officer afoot and self-sufficient. 


I have neither rs nor enlisted personnel. And to top it off, my office is on one 


side of the field and my warehouse on the other. The queer part of it is that I am having 
the time of my life, love my work, am extremely happy and feel like a million dollars. 
The last time I weighed it was 146, instead of 178 as it used to be. However, I am 
afraid I am gaining some of it back on Carol's cooking. I eat from the time I get home 
until I go to ich usually isn’t late. 

I am very fortunate in my superior officers. They give you a job to do and then leave 
you alone and let you do it anyway you like. All they care about is results. On the other 
hand, they are very generous with their advice and help when asked for it. My Colonel 
is a command pilot with twenty-five years’ regular army experience, and a grand person. 
The relationship among the officers in the Air Corps is very democratic, which is very 
ag for a shavetail. All of the school work here will be in the field—no classroom 
wo 

Remember me to my friends of the Bar. 

JACK. 
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5707 Cherry Street, Kansas City, Missouri 


Country Style 


By R.S. BARNETT 
































Rolla Coleman has opened a nicely 
appointed office on Highway 50 at Mission 
—the new settlement on the highway just 
west of Kansas City. 

Winn Holmes is in California basking 
in the California high fogs — or low sun- 
shine, I don’t know which. Anyhow I 
hope he has a good rest and change. 

My old friend Harry Warren in Fort 
Scott died early in November. This was a 
blow to all who knew him. I saw him 30 
days before he died, and at that time he 
was making plans to attend the legislature 
in Topeka in January. 

I understand Frank O’Brien went in as 
— — of oe ge . a 
ikes the icity an ief o ic 
office. Good luck, 4 Frank. ee _ 

Barney Sheridan and Mfrs. Sheridan 
were Kansas City visitors recently. I under- 
stand the Mrs. was doing some heavy 
shopping. 

Cliff Holland and his wife were shop- 
ping in Wichita recently. Mrs. Holland 
was buying a fur coat at a fur shop in the 
Lassen, and she and Cliff were having 
difficulty deciding which coat to buy. I 
stuck my neck out, pleasing Mrs. Holland 
—I hope. I can square myself with Cliff, 
but Mrs. Holland I don’t know about. I 
tried to bet on a cinch and please the Mrs. 

Keen Saxon is in California somewhere 
in army intelligence. He liked it so well 


he thought Mrs. Saxon would like it too; 
hence 7 closed the house and went out 
for Christmas, to stay as long as Keen is 
stationed there. 

Garner Shriver has left the office of 
Dale Kidwell and John Darrah in Wichita 
and is now with Wertz and Hiebsch in the 
Schweiter Building. 

Harlow King is Judge Huxman’s law 
clerk. He came to Wichita with the court, 
and the court having no bailiff, Harlow 
went to work. 

John Fontron was through Hutchinspn 
recently, stopping just long enough to 
show the folks the silver bar. He went 
through officers’ training and made the 
grade. Good luck, John. 

Fern Messick and Williard Sheaffer 
have gone with the O.P.A. at Wichita, 
leaving Topeka almost free of lawyers 
now that Armin Weiskirch is also in 
Wichita with the same office. 


Clark Tucker goes off the city court as 
judge and onto the probate court of 
Wyandotte County. Tuck is — out 
in a place held by Judge Earl Meade for 
about 20 years. Judge Meade really knew 
the probate. 

The Wyandotte County Bar held its 
annual dinner at the Continental Hotel 
over on the Missouri side the Wednesday 
before New Year's. I understand the 

tty had one drawback— Blake Wil- 
iamson was not there to do his stuff, but 
in Blake’s absence the rest of the gang 
progressed very well from what the out- 
of-town visitors and guests report. I 
should have attended but usually when the 
Wyandotte bunch throw anything I have 
other plans. This particular night I was 
bird hunting in the Ozarks and didn’t get 
back as planned. 
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Barney Sheridan, Charlie Welch, John 
Rhodes and I went out to Dodge City to 
attend the Southwest Bar meeting. This 
was the evening before Western Kansas 
had its blizzard and Dodge City had snow 
piled all over the place. I assume the 
snow, cold weather, etc., had something to 
do with the small attendance. The grou 
were fortunate in having Andy Schoeppel, 
Jess Denious, and some more of the out- 
standing statesmen present. The object of 
our going out was integration, and in this 
connection the bar passed a resolution 
favoring the move. This made those who 
favor integration happy and hopeful of a 
— conclusion of an all inclusive 

Bill Litowich has been in Excelsior 
Springs getting straightened out. Seems 
Bill had to rest up some after he went 
hunting, so rumor it. Anyhow, he is 
back home in the office again. 


LaRue Royce, in Bill's absence, took it 
upon himself to do a job before the Saline 
County Bar which we had picked out for 
Bill. That was to present to the bar the 
matter of integration. LaRue started to 


post the matter, when some out-of-town 
awyers, stationed at the air base near 
Salina, took the meeting away from him. 


One was Major Pierpont of Detroit, 
Michigan, and the other was Captain 
Cofelt of Bismark, North Dakota. Captain 
Lew Hasty of Wichita also joined in. 
Each of the visitors spoke enthusiastically 
in favor of integration. Captain Cofelt's 
state, North Dakota, was the first to adopt 
an ye gr bar, and Major Pierpont’s 
state of Michigan adopted it about five 
years ago. Based upon their experiences 
the Major and the Captain stated that 
an integrated bar welded the lawyers of 
the state into a more comprehensive 
unit; increased interest, attendance, and 
fellowship at bar meetings; made possible 
broader and more worthwhile programs; 
crystallized the lawyer's influence into an 
effective agency; improved the ethics and 
standing of the profession; eliminated 
much of the objectionable which has given 
rise to public criticism, disrespect, and 
distrust of the bar; made an organization 
responsible for the actions and activities 
of the bar, and one to promote and 
protect the interests of the bar which has 
raised the remuneration of members to 


more nearly a parity with other profes. 
sions; and creates a central clearing house 
for disseminating information pertaining 
to the profession, including the furnishing 
of copies of Supreme Court decisions 
within a few days after they are handed 


.down, thus creating a saving in the cost 


of state reports to members of the bar. 
Also, in their states the secretary of the 
organization, having an office in the 
respective state capitol, looks after formal 
matters for members living at considerable 
distances from the capitol, such as obtain- 
ing from the state library and forwarding 
to members, books and reports, and watch- 
ing legislation which may affect the bar. 
The strangers were so successful that the 
Saline County Bar endorsed the program 
100 per cent and raised $150 in cash to 
help os over the deal. I wish some of 
the fellows in Kansas who oppose integra- 
tion could accompany me on my trips 
through Nebraska, Missouri, and Okla- 
homa, and hear what the lawyers in those 
states which have it say in favor of 
integration. 

Linda and Max Regier of Newton 
announce the arrival of a new baby girl 
just before the end of 1942. Max better 
get his office open now and start to work. 
Congratulations. 

I had a long talk with Casey Jones of 
Olathe the other day. He gave me some 
tips and pointers on “Who is Who” in 
Kansas politics among the younger group. 
I didn’t tell him, but from now on until 
the legislature closes, Casey may be called 
to “bat.” This goes for Johnny Breyfogle 
as well as Cla Brunner and some 
others I know around the state. 


Bob Clark, our genial and well-behaved 
Secretary, was sick in bed a week or more. 
John Brand of Lawrence tried to get Bob 
to appear before the Douglas County bar 
to talk on integration, a subject on which 
Bob really goes to town. Failing on Bob 
Clark, we suggested Barney Sheridan, but 
he had pressing business in Glenwood 
Springs, Colorado. Then John wanted me 
to do it, but I told him the bar would have 
to come early and stay late in order to 
hear me out. John said he thought they 
would do it, but, as you all iow, I 
couldn’t impose on my friends that way. 

Andy Schoeppel had a lot to say about 
the opportunities going through the Cor- 
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poration Commission in which large 
amounts of money and ae legal 
problems are sometimes handled by engi- 
neers, accountants, and personnel men — 
never a lawyer appearing in what, in 
Andy's opinion, were legal matters. He 
took the Southwest bar to task for not 
investigating matters in the Commission. 
In this same connection, Jeff Robertson, 
the present Chairman, offers to write an 
article for publication in the Journal, the 
article dealing with the attorney's place in 
and out of the Commission. To my mind 
this should be an instructive article. I will 
see Jeff in a few days and get this done. 

Jess Denious made a few remarks at 
the Southwest Kansas Bar wherein he 
expressed the hope that lawyers would 
come around and get acquainted now that 
he would preside over the Senate. Out of 
36 Senators, 23 are lawyers and he wants 
to know and cultivate the clan to better 
advantage. 

Chuck Vance and Verne Light, two of 
the Southwest legal lights, were not in 
evidence at the meeting. Chuck I wanted 
to see, and Verne was on the program, but 
neither appeared. Verne, you better keep 
well — that’s my wish for your New Year. 
I expect I will see Chuck in Topeka before 
this goes to print. 

I think Russell Strubal was elected 
President of the Southwest Bar on Decem- 
ber 28 at Dodge City. Congratulations, 
Russell, good luck and pos work for 
1943. 

The boys down Cherokee County way 
held a bar meeting on Monday, January 
4th, voting unanimously against we 
tion of the bar. I heard of it and then 
hied myself down. After talking to’ me 
they decided to reconsider at the banquet 
held on January 9. Several told me they 
might have acted without full knowledge 
an roper information, and_ rather 
implied ey could be wrong. I wonder 
whether this may not be true in certain 
other localities. Anyhow, I am watching 
results with interest. 

Ty Williams of Columbus is about to 
get into Uncle Sam’s big family circle. 
Looks like he January 19. Ty has 
been in Charley Stearns’ office at Columbus. 

Don Ellman told me about Paul, his 
son. Paul didn’t stick around Kansas City 
long enough to meet all of his dad’s 
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friends but went down with Phillips at 
Bartlesville, Oklahoma, where he has had 
= salary increases and promotions as 
well. 

Fred Wheeler of Pittsburg has been 
sick but is now out and back on the job 
again. He says he feels fine and is going 
strong. Fred is one of Pittsburg’s oldest 
practicing attorneys. 

Mrs. Munson of Pittsburg, I under- 
stand, has taken on the defense of a crimi- 
nal case. I didn’t know Mrs. Munson ever 
handled criminal matters; which proves 
one finds something new every trip around. 

Judge Andy Curran of Pittsburg, the 
old war horse, has been down with a heart 
attack, but is now up again and putting in 
full days at the office. The judge is my 
pal. We always have some good visits 
about Cherry Street in Kansas City, Mis- 
souri. The Judge really knows that town. 

Don Allen has gone back to Oskaloosa 
to practice full time after leaving Gov- 
ernor Ratner’s Pardon Board at Topeka. 
Good luck, Don. 

Pat Patterson of Wichita is turning over 
to John Eberhardt the editorship of the 
Bar Journal. John has been the first 
assistant, and I suspect very strongly has 

ut out the last two issues. Anyhow, the 
job is in good hands, along with Business 
Manager Dick Kirkpatrick. We expect the 
same type of Journal. 

The Kansas City, Kansas, group are 
going for integration of the bar in a big 
way. Shows what can be accomplished if 
the bar of the county will get organized. 

Collins, Pielsticker & O’Shaughnessy is 
the name of the new firm at Wichita. This 
boy O’Shaughnessy is a fighting little 
Irishman from Chicago. I met him recently 
and he looks like a regular guy. Welcome 
to Kansas. 

I saw a lot of folks around here on Kan- 
sas Day, including the county attorneys 
who held an all-day session the precedin 
Thursday. A good bunch was in attend- 
ance. The Kansas Day crowd was smaller 
than usual, I thought, but every bit as 
enthusiastic. 

Judge Bill Smith has been home for 
several months with arthritis in his leg. 
From all reports, he has had an ugly time 
of it, but is progressing some now and 
hopes to be out in the near future. 
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Claude was in Topeka recently 
looking for a lost railroad. Seems that 
Uncle Sam _ confiscated the railroad, 
junked it, and then didn’t pay. Claude was 
looking to Clyde Reed for help. I don’t 
know much bout the facts, but ventured 
the opinion that Claude had better get the 
railroad back, ride it to Washington, and 
do his own collecting. 

Ed Rees of Emporia was here on Kansas 
Day doing a big job of getting around. Ed 
acts as though he likes the political aspect 
of the job. 

Blake Williamson of Kansas City en- 
tered the Air Corps and was sent to 
Miami. Since then I understand he has 
flown pretty much over the world — South 
America, etc. Rumor has it that on one of 
these jaunts he bought an eight foot Sail- 
fish, had it mounted, and sent it to his 
office as a token of his sportsmanship and 
angling dexterity. The crate with the fish 
in it came collect as to express. Jim Cub- 
bison, his er, whose hobbies lean 
toward the in-door variety and who never 
could appreciate a big, out-door guy like 
Blake, promptly sent the fish back with the 
request that Blake put it back in the ocean. 
He said a law office was not a trophy room, 
and besides he didn’t like fish anyway. 

Roger Almond of Wichita is stationed at 
Topeka in the Military Police with an 
office in the Bank of Topeka Building. 
Roger invites all of his friends to come up 
and call on him in Topeka. 

John Foulks was in Topeka recently. He 
is in New York City, a member of the Air 
Corps with a rank of First Lieutenant. It 
was nice to see John. 

Herb Stubbs was a Topeka visitor. He 
spent some time with the legislature and 
generally attended to all matters of impor- 
tance as well as other matters of state. 
Herb likes to travel. It was nice to see 
him. 

Dazzy Vance of Liberal made a stirring 
address before the House on something 
that had to do with a receiving home for 
boys or a welfare proposal of some kind. 
At any rate, the subject matters little. The 
point I make is he had the gallery voting 
“Aye” before he got through. It must 
be gift this boy Vance has. The House 
recognizes his pillar of strength and 
tower of righteousness, and they go with 
him, so help me. 
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I have been in To a month or better, 
every day since the legislature opened, and 
I don’t believe I have seen a dozen out of 
state lawyers. rad the legislature is 
doing mighty well by our bunch, as well as 
their own clients. 

Judge J. C. Ruppenthal of Russell sends 
me a bunch of Cippings he picks up from 
over the state. He generally gets some | 
haven't heard of, and I am always happy 
to receive them. It adds to this column 
and helps me keep up on Northwest Kan. 
sas moves. 

I understand Austin Cowan of Wichita, 
Fred Moreau of Lawrence, and Judge 
Harry K. Allen of Topeka have been sit- 
ting as a Board of Examiners for lawyers 
applying for government civil service jobs. 

Willis McIneary is in training at Camp 
Walter, Texas. | writes home about 

ing a 40- machine tripod. 
He is ; little seat and I ditt hae ow 
he does it. In his absence, Judge J. C. Ran- 
kin is acting County Attorney of Miami 
County. 

Barney Sheridan of Paola left for Glen- 
wood Springs Monday to try a lawsuit on 
January 9. 

Fred Apt of Iola is now at the eighth 
port of embarkation—meaning he is in line 

or overseas duty as soon as his group can 
be made ready. The Senator has the rank 
of Colonel in the Artillery. 

Kenneth Faust has a boy in the navy, 
just about to uate from Notre Dame 
as navigator. The boy will be home, in 
Iola, on next January 28. 

Marshall Bushey is helping in Fred 
Apt’s office as well as looking after the 
County Attorney's job in Allen County. 

Ora McClelland leaves Neodesha Janu- 
ary 12 for Tucson, Arizona, to train for 
the navy. I guess he knows where he is 
going, but to the best of my knowledge, 
Arizona is not only inland but a migh 
dry one—as far as salt water is concerned. 


Charley Stevens of Columbus died about 
December 15, 1942. Those who knew 
Charley back in the old prohibition days 
in Cherokee County when big fees were 
made defending home industry, as well 
as larger ones made and collected on dam- 
age suits against the coal mine operators, 
know that Charley got his share of that 
sort of practice. Several of the earlier 
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days Columbus boys made lots of money; 
it was a big law town when I first went 
there. 

George Malcolm of the firm of Keller, 
Malcolm & Burnett at Pittsburg — 
away about December 20, 1942. rge 
had been sick and confined to his bed for 
some 13 months prior to his death. A good 
lawyer and a grand fellow, his loss to the 
firm will be felt. 

The Bars of Neosho County and Wil- 
son County comprise the judicial district 
of Judge LeRoy Bradfield. It —— I 
walked into Jim Allen's office at ute 
just as they were starting over to attend 
the opening of the January term at Fre- 
donia. Jim Allen, aero Joe 
Balch, and George Donal were going 
together, and invited me to join 
them, Jim Allen taking us over in his car. 
The court was already in session when we 
arrived, although the Wilson County Bar 
having disposed of all court business, a 
memorial was being held for Ed D. Mike- 
sell who died in September 1942. Judge 
Bradfield, Tom Hampson, Bill Fink, and 


Albert Nattier, as well as Mrs. Edmunson 
and Mrs. Shellby, the court reporter, spoke 


about Ed who was a fine lawyer and 
mighty ular around Fredonia. Judge 
Bradfield then took the whole group down 
to see the Methodist Church where the 
church ladies served a noon day banquet. 
Integration was discussed and a resolution 
was d 100 per cent for integration. 
The jogialative representatives were so in- 
structed. I don’t know that I have ever 
attended a meeting where the lawyers were 
any more cooperative and friendly than 
they were at this gathering. My thanks to 
all who helped make the meeting a success 
as far as my mission was concerned, and 
my thanks, again, to Judge Bradfield for 
his hospitality. A good time was had by all. 

R. W. McGrath of Fredonia died Janu- 
ary 1st of this year. Some of the older 
members will remember him as being quite 
a businessman. 

Charley Williams, Dean of the Reno 
County bar and something over 90 years 
old, died at his home on December 4, 
1942. He was active in his office until 
about three years ago and until only a few 
months ago went to his office twice a 
week. 

Poly Tincher has a helper in his office 
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now who will get the job done—Jerry 
Tincher, his son. He looks and acts like 
Poly. Good luck to the office. 

Walter Jones has been confined to the 
hospital for a period of three or four 
weeks with gall bladder operation. I don’t 
know much about this sort of thing, but 
they tell me that is a very serious opera- 
tion. I am happy to report he is out of 
danger and ing plans to leave the 
hospital. 

Max Regier has opened his own office at 
Newton, having been discharged from the 
army for physical disability. He decided 
this was a good place to open up on his 
own. He has a collection of old-fashioned 
walnut bookcases that would try any one 
with an eye for the artistic. Good luck. 

Rodney Stone is stationed at Camp 
Adair, Oregon. He left Newton in August 
for training in the Judge Advocate Division 
and is now stationed there permanently. 

Sam Mellinger of Emporia spent six 
months in Alaska, but has now been 
ordered back to Camp Lee, Virginia, for 
officers’ training. I understand he is there 
now. Sam didn’t get much out of the law 
game. He started practicing just before 
the army inducted him. George Allred 
is holding down Sam's term as County 
Attorney, but I understand he too is going 
to enter the services before long. 

Bill Vernon has just left Hutchinson 
where he was home on sick leave from the 
San Francisco Naval base. He has now 
rejoined his ship, and, presumably, de- 
parted for the front. 

Mrs. Maggie Holland, wife of George 
W. Holland, and mother of Cliff and 
Herb, died at the Holland home in Rus- 
sell last November. She came to Russell 
in 1888 with George when he was a 
young lawyer, and had lived there ever 
since. George and Maggie Holland had 
been married 63 years. 


Just as this goes to press we understand 
Andy Schoeppel has appointed George L. 
Allison of McPherson as judge m the 
Ninth Judicial District which embraces 
Harvey and McPherson Counties. He suc- 
ceeds Alden Branine who resigned to re- 
sume private law practice at Newton. 
Alden, as _ know, took Ken Speir’s 
place, Ken being on leave for army duty. 

I understand Dean Fred Moreau of the 
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University of Kansas Law School has 
recently been named Compliance Commis- 
sioner for the War Production Board in 
Missouri, Kansas, Arkansas, and Nebraska. 
Dean Moreau will preside at informal 
meetings of W.P.B. officials with firms and 
persons accused of violating W.P.B.’s 
orders. 


Payne Ratner has picked out Wichita 
for the renewal of his law practice. He 
has purchased a home there and has 
opened an office in the Union National 
Bank Building. Good luck. 


At a recent meeting of the Marshall 
County Bar Association, high compliment 
was paid to veteran attorney W. j. G 
in recognition of his 60 years before 
bar. Judge Edgar C. Bennett gave an 
address in honor of this well-known 
attorney whom he described as a “lawyer's 
lawyer,” pointing to his long years of 
service and his ability. 

Herbert N. Holland and wife have a 
daughter born this January, which gives 
them a full house—they already had a 


son. 
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Lloyd Ruppenthal of McPherson arrived 
in Africa last November after weeks of 
travel by every known method, including 
walking. He made one trip of 6,000 
miles around Africa by airplane to attend 
court-martials, Lloyd being in the Judge 
Advocate Division. He has contacted a 
variety of climates, cultures, and rules of 
the road, and says that for many days he 
worked 14 hours a day at a temperature 
never below 80 degrees. 

Lloyd's father, J. C. Ru thal of 
Russell, late in 4 aes oa bn blanks 
to 105 clerks of district courts, and four 
assistants in second division towns. This 
is the eleventh time these annual blanks 
have been sent out as part of the U. S. 
survey by the census office of judicial statis- 
tics, the work beginning in 1933 with a 

rt for the 1932. Mr. Ruppen- 
thal has collected such data every foe gs 
has made Kansas the only state in the 
union that has reports on every court in 
every year throughout the history of this 
collection period. These surveys have to 
do with criminal data only, with number, 
nature, disposition, sentences, etc., being 


reported. 











[=] 
=~ 


Terres re 


"3 aa 


ia 
an 


vw ~" ©O 















laWARyers 


What lawyers can do and are doing in the war effort 











RADIO COMMITTEE PRESENTS 
“LIBERTY UNDER LAW” PROGRAMS 


The Radio Committee of the Kansas State Bar Association is taking advan- 
tage of its opportunity to broadcast a series of transcriptions which have been 
ptepared by the Ohio State Bar Association. The transcriptions are being 
broadcast over station KFBI, Wichita, from 5:30 p.m. to 5:45 p.m. each Sat- 
urday until the series is completed. The programs commenced on the 23rd 
day of January, 1943. The titles to the programs are as follows: 


Probation January 23 
Murder by Proxy January 30 
Advertising Admonition February 6 
Lease February 13 
Habeas Co: February 20 
Clean Han February 27 
Freedom of Worship March 6 
Freedom of Speech March 13 


On March 16, 1940, the Radio Committee of the Columbus, Ohio, Bar 
began the first in its series of broadcasts under the title “Liberty Under Law” 
and since that time this program has been heard over station WBNS, in Colum- 
bus, once each week. 

In January, 1941, the Columbus Bar made arrangements with the Public 
Relations Committee of the Ohio State Bar Association to transcribe the 
programs for distribution throughout the state for use by local bar associations 
over local radio stations. Since that time, programs have been presented 
over 15 radio stations in Ohio. Some stations are now on their fifth series, 
each series containing 13 programs. The programs are 15 minute transcribed 
dramatic sketches presenting various incidents involving legal questions and 
the activities of lawyers, showing their relationship to the people and describ- 
ing their work in upholding and defending the rights and privileges of citizens 
under the Constitution of the United States. As stated by the Ohio State Bar 
to the Radio Committee of the Kansas State Bar Association: 

“These are everyday situations in which we have attempted to avoid legal 
technicalities. 
“Emphasis is made on portrayal of the freedom provided in the Bill of Rights.” 

It is their opinion that the program should publicize the activities of 
lawyers generally, but should not be used to promote any individuals. It is 
the plan of the Ohio State Bar Public Relations Committee that the broad- 
casts should be used to supplement the other radio and public relations activities 
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of local bar associations. It is their opinion that if these programs are presented 
on a regular schedule, they will be a means of building a radio audience which 
can be utilized by a local bar association in connection with its other 
activities. 

The Ohio Bar has assisted the California Bar Association in preparing 
a series of programs, and your Radio Committee feels fortunate in the fact 
that they have also extended to our Association the opportunity of presenting 
one of their series in order that we may determine whether a permanent plan 
of regular a might prove advisable and worth while for future 
use in the State of Kansas by the State Bar Association in cooperation with 
the local associations in communities where there are radio stations. 

The Association appreciates the cooperation of station KFBI at Wichita. 
The programs are being carried exclusively over their station. 

Suggestions from the members of the Bar who listen in to these pro- 
grams will be greatly appreciated by the Committee and you are requested to 
write your criticisms to Radio Committee, 908 National Bank of Topeka 
Building, Topeka, Kansas. 

RosBERT E. RUSSELL, Chairman, 
Radio Committee, 
Kansas Bar Association. 


SUCCESSFUL FIRST REGIONAL WAR MEETING’ 


“War and the Lawyer” was the theme of the Regional War Meeting of 
the American Bar Association that brought more than 600 members from the 
states to the First, Second and Third Federal Judicial Circuits to the Assembly 
Room of the Association of the Bar of the City of New York on December 7 
and 8, anniversaries of the attack on Pearl Harbor and the declaration of war. 


Local associations throughout the region sent delegates to learn how 
the Bar can better contribute to the war effort. The importance and value of 
such a meeting is attested by the support given by the Army and other war 
agencies of the United States. The first session was devoted to the theme 
“The War Effort—What the Lawyer Can Do.” The Army sent Brig. Gen. 
Edwin C. McNeil and Major Milton J. Blake, of the Judge Advocate General's 
Department, who discussed cooperation between the Army and the Bar in 
providing legal assistance to the men in the military forces. 

Practical experiences in War Work were exchanged by the representatives 
attending the meeting, with the forum led by chairmen of national, state, and 
local committees, i. e., Tappan Gregory, Esq., Chicago, Ill., chairman of the 
American Bar Association Committee; Joseph W. Henderson, Esq., chairman 
of the Pennsylvania Committee, and Charles Evans Hughes, Jr., Esq., chairman 
of the War Committee of the Bar of the City of New York. Techniques of legal 
assistance were discussed, and valuable aids to the local committees were 


developed. 


© War Letter January, 1948, by the American Bar Association Committes on Coordination and 
Direction of War Effort. : 
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The meeting was stimulated by a letter from Under-secretary of War 
Robert P. Patterson to President George M. Morris in which the Under-secre- 
tary stated that the Department was actively developing a legal clinic plan, 
and also stated: 

“Anything which can be done to keep a soldier from worrying about 
his personal and family problems is a definite contribution to morale. I believe 
that this effort will contribute materially to the war effort.” 


The other sessions were designed to give the lawyer information to serve 
his clients in adjusting their affairs to a war economy. Monday afternoon the 
topic was “War Economic Controls—What they Mean to the Lawyer and 
his Client” with the chief officials of the Office of Price Administration and 
War Labor Board, leading the discussion and answering questions. 


The war theme was further noted in the regular Army Menu for Decem- 
ber 7 served at the dinner Monday evening at the Hotel Commodore, where 
John Lord O'Brian, Esq., General Counsel of the War Production Board, 
spoke on “War Production and the Lawyer,” and Leonard W. Brockington, 
K. C., of Canada, talked of “Life in Wartime England.” 

“War Economy—lIts Effects on Business and the Lawyer” and “War 
Taxes—A Clinic for the Taxpayer's Counsel” were the topics developed by 
the second day’s sessions. 

Similar meetings are being planned for the other regions in the hope 
that the Association will be able to bring these benefits to all sections of 
the country. This first meeting, experimental in character, has demonstrated 
the need and-value of regional meetings as a method of coordinating the war 
effort of the Bar in all parts of the country. 


























ADVANCES IN THE WAR EFFORT 


GASOLINE AND TIRE RATIONING: Effects of the gasoline and 
tire rationing programs upon the administration of justice have been 
developed by the cooperation of state and local bar associations in securing 
answers to an American Bar Association questionnaire designed to provide a 
cross section of the facts. Many hundreds of answered questionnaires are being 
analyzed at the headquarters of the Association's Committee on Coordination 
and Direction of War Effort at Washington. The issuance of the questionnaire 
form was preceded by conferences with the rationing authorities, and the 
analysis of the answered questionnaires is being prepared following further 
conferences with the authorities. A preliminary survey of 1000 answered 
questionnaires from 36 states, representing a fair cross-section of the geograph- 
ical situation of the Bar, indicates that over 45% of the answers have come 
from lawyers in municipalities of less than 10,000 inhabitants. 89% of the 
lawyers tried cases during the preceding year in more than one county, 30% 
in five or more counties. Commentaries accompanying the answered question- 
naires point out the necessity for ready transportation to prepare wills of per- 
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sons in extremis, examine records, and investigate facts in order to make the 
trial of an issue a useful procedure. 47% traveled between 5,000 and 10,000 
miles and 28% traveled over 10,000 miles on professional work during the 
preceding year. Only 10% of the lawyers reported public carriers to be avail- 
able and adequate. The remaining 90% reported public transportation facilities 
to be lacking or inadequate. Forty percent of the lawyers whose practices 
extend to several counties indicated that to at least one or more of the counties 
in which they practiced, public transportation services were not available. 


The submission of the data will emphasize the willingness of the bar to 
cooperate. It has already responded to the necessities of the rationing program. 
By the use of pre-trial procedures, the waiver of jury trial where practicable, 
the dispatch of routine court business by mail, the consolidation of court calen- 
dars, and other measures calculated to help in the conservation of tires and gas- 
oline, the requirements of judges and lawyers are being limited to the necessi- 
ties of the essential functioning of the machinery of justice. The OPA assures 
us that the problems of the profession “will continue to receive our consideration 
as pertinent facts are brought to our attention.” 


NAVAL COMMISSIONS: The United States Navy can utilize the serv- 
ices of lawyers. The broad skills and capacities possessed by many lawyers 
qualify them for training in a number of types of naval duty. At present the 
United States Navy is interested in two classes of men: 


1. Lawyers up to 38 years of age possessing law degrees may qualify for 
training in coding, decoding and intelligence work or for armed guard duty 
on merchant vessels; or for general sea duty. 

2. A limited number of lawyers who have outstanding records of accom- 
plishment at the bar and in civic work, up to 42 years of age, may be used for 
administrative and personnel duty. 

Each of these classes branches off into others in which the training and 
experience of lawyers may be useful. Members of the bar who are interested 
in serving in the United States Navy and sharing in its glorious traditions 
should promptly apply to their local Offices of Naval Officer Procurement. 
Such offices are located in most large cities. . Interested lawyers in smaller com- 
munities may secure the location of the nearest office by writing to: Office of 
Naval Officer Procurement, 1320 G Street, Northwest, Washington, D. C. 


Lawyers found to be acceptable for these types of duty will be com- 


missioned as Lieutenants, Junior Grade, if under 36 years of age and those 
between 36 and 42 will be eligible for commissions as Lieutenants, Senior 


Grade. 


Readers of the War Letter are urged to disseminate this information and 
secure, if possible, its publication in state and local bar association journals. 


WAR PRODUCTION: The War Letter has been asked to bring to the 
bar this message from Mr. Donald M. Nelson, Chairman of the War Produc- 
tion Board: 

“You can make a direct contribution to the war effort by helping us 
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solve a pressing problem. The Army and Navy need typewriters—500,000 of 
them—and we can depend upon the typewriter manufacturers for less than 
one-third that quantity. We must obtain the balance from American busi- 
ness; State and municipal authorities; and private owners. 

“These typewriters will be used by the Army and Navy to carry on the 
essential services of our vastly expanding fighting forces. New typewriters 
available to the Army are now so few that they have been restricted to use 
only by combat units overseas, where servicing is difficult. 


“Because American typewriter manufacturers are now producing guns and 
instruments, the Army and Navy must obtain and recondition used type- 
writers from people like yourself. Your careful consideration and cheerful 
cooperation with this program is urgently solicited so that the necessary pro- 
curement may be accomplished by purely voluntary means.” 

In addition, the War Production Board points out: 


“In many instances, law offices, especially older firms, can find discarded 
or obsolete corporate seals which could be serving a very real use as scrap 
metal. These objects should be turned over to the local salvage drive to get 
them into the war effort.” 

Many state and local Bar Associations have set up committees for coopera- 
tion in the foregoing respects with the War Production Board. To those which 
have not yet done so it is suggested that early attention be given to bringing 
to their members these opportunities for assistance in the war effort. 


PUBLIC INFORMATION WORK: “Speak Up for America” is the 
title of a statement of the plans and purposes of the American Bar Association's 
Public Information Program. Because of the active cooperation of some and 
potential interest of all state and local bar association Speakers’ Bureaus of 
lawyers generally in this kind of work, the War Letter calls attention to the 


following excerpts: 
THE PUBLIC INFORMATION PROGRAM OFFERS— 


“To service, foreign language, education, church, veteran, youth, 
women’s labor, business, social, welfare, and professional groups: 


“Trained speakers—free of charge (except for transportation expenses) 
to any group in almost any community in the country; 

“Frequent radio programs—both ‘live’ and transcribed, through the fine 
cooperation of the broadcasting companies and radio stations; 


“Forums, ‘town meetings’—to consider the problems of democracy.” 
TOPICS FOR DISCUSSION 

1. Principles and history of the administration of justice. 

2. History of government by law. 

3. Principles and history of the American Constitution. 

4. Principles and history of the American Bill of Rights. 
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5. Comparison of various legal concepts of the status of persons and 
property under totalitarian governments and under the American system of 
government. 

6. Legislation affecting the rights of men and women in the Armed 
Forces and persons dependent upon them. 

7. Legislative and regulatory interpretation relating to: 

(a) rights and responsibilities of citizens; 
(b) rights and responsibilities of aliens; 
(c) rationing and price control procedures; 
(d) civilian defense measures; 
(e) manpower requirements; 
(£) regulation of business and industry. 
8. Law enforcement. 
9. Observance of Special Days (e.g. Bill of Rights Ray, Flag Day, etc.). 


ORGANIZATION 
The Public Information Program organization reaches to the grass roots. 


A National Director and the Committee on Coordination and Direction 
of War Effort plan and direct the Public Information Program, helped by the 
Officers and Committees of the American Bar Association and the Junior Bar 


Conference. 
A research division under the Director, prepares and disseminates to 
speakers material for their addresses. 


A radio division prepares radio scripts and transcriptions. 
In each state, a state director supervises his local directors and cooperates 
with state and local bar associations and other groups. 


Several hundred local directors direct the Program in their communities, 
fill requests for speakers, plan and put on radio programs, organize forums. 


Speakers’ bureaus of state and local bar associations desiring to cooperate 
with the Public Information Program and lawyers interested in participating 
therein are invited to write to the National Director, Robert E. Freer, Esq., 
1002 Hill Building, Washington, D. C. 


STATE AND LOCAL BAR WAR ACTIVITIES: A round-table forum 
to develop methods for providing legal assistance to men in the armed forces 
and their dependents was recently held by the Georgia Bar Association. 
Attended by members of the War Work Committees of state and local Bar 
associations, members of the bench, representatives of the Judge Advocate 
General’s Department of the U. S. Army and the U. S. Navy, and officials of 
Legal Aid and Civilian Defense Agencies, and of the American Bar Associa- 
tion, the forum made possible an interchange of experience and brought about 
valuable suggestions for intensifying the war work of the Georgia Bar. 


A series of institutes on the Soldiers’ and Sailors’ Civic Relief Act will be 
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conducted by the Colorado Bar Association. The institutes are designed to 
enable the Bar to become completely familiar with the provisions of the statute 
and assist in the work of helping men in the armed forces and their dependents. 


Some branches of the military service will not enlist a minor unless his 
parents or legal guardians consent. Many minors are orphans and have no 
legal guardians. Others may be in a state far from home. The San Antonio 
(Texas) Bar Association Legal Aid and War Work Committee has worked out 
a quick and inexpensive temporary guardianship proceeding which requires 
less than half an hour of time and in which the cost amounts only to $2.80. 
The procedure has proved to be satisfactory to recruiting officers. 


Tulsa lawyers recently broadcast a panel discussion of the civil rights 
of persons in the armed forces and their dependents under the Soldiers’ and 
Sailors’ Civil Relief Act. 

A flying detail has been organized by the Louisiana State Bar Association 
Committee on National Defense, the members of which go on short notice 
to Army forts and camps to attend to the soldiers’ legal requirements. These 
flying units are prepared to perform almost any kind of legal service and take 
with them notaries and witnesses to assist in the execution of wills, powers of 
attorney, and other instruments. In cooperation with other agencies the com- 
mittee has prepared forms for use in this work. 


To ra forestall a war transportation crisis the State Bar of California 
has set up, for cooperation with the State OPA Director, a large panel of law- 
yers to assist in dealing with appeals of California motorists from decisions of 
local gas rationing boards. Members of the panel make recommendations to 
the director and expedite the disposition of appeals. 

Discussions of “War Time Laws and Regulations” have been sponsored 
by the Chicago Bar Association. In a series of luncheon meetings the effort 
is being made to deal with timely subjects of practical and informative value 
to lawyers. Members of the various committees of the Association are partici- 
pating in the program. Among the subjects already presented are “The OPA— 
its Legal Problems and Regulations”; ‘Soldiers’ and Sailors’ Civil Relief Act 
Amendments of 1942”; and “Powers of Appointment and the 1942 Revenue 
Act.” 


AMERICAN BAR ASSOCIATION 


COMMITTEE ON COORDINATION AND DIRECTION OF WAR EFFORT 
George Maurice Morris, Chairman 
Thomas B. Gay Philip J. Wickser 


Leonard J. Emmerglick, Administrative Assistant 
Harold H. Bredell, Executive Assistant 
Headquarters: Hill Building, Washington, D. C. 
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MANPOWER BULLETIN 


TO: Presidents and Secretaries of State and Local Bar Associations and the 
Members of Their War Work Committees 


FROM: American Bar Association Committee on Coordination and Direction 
of War Effort, Hill Building, Washington, D. C. 


Challenging opportunities for cooperation in meeting vital manpower 
requirements of the war effort are presented to the Nation’s 180,000 lawyers as 
individuals and through their Bar organizations, by Chairman McNutt of the 
War Manpower Commission. A program of cooperation with the War Man- 
power Commission and the United States Employment Service has been 
worked out by this committee. The participation of state and local Bar associa- 
tions is essential to a successful operation of this plan to help solve the Nation's 
manpower problems. All parts of the plan may not be applicable to the con- 
ditions which exist in your locality. To the extent that indicated problems may 
exist, the committee will provide assistance in your developing the suggested 
procedures for dealing with them. 


Initially, four types of cooperation to meet manpower requirements may 
be rendered by the Bar. 


1. The war effort calls for the movement and transfer of large numbers 
of workers from one community to another, and frequently from one state 
to another. Such individuals require legal assistance in winding up their 
affairs before they leave for their new employment. As they are or are about 
to be gainfully employed, most of these individuals are not in the status of per- 
sons whose problems would be legal aid cases. The recruitment and movement 
of these workers are under the supervision and direction of the United 
States Employment Service, which has offices in most large cities, and in com- 
munities where defense industries are located. Cooperation between your 
association and the United States Employment Service in establishing a ‘‘refer- 
ral servce” for the handling of legal problems of such workers will expedite 
the war production program. Such a service might be set up by a committee 
especially appointed for the purpose or arranged by your War Work Com- 
mittee. Such committee should be planned to function as an office to which the 
United States Employment Service may refer war workers desiring legal assis- 
tance, and from which these persons may be referred to competent attorneys, or, 
if the facts indicate the presence of local requirements for classification as a 
legal aid case, to the appropriate legal aid service. In undertaking to create a 
referral service, it will be useful to bear in mind that workers who have re- 
cently arrived in your locality will have legal problems and these will require 
such a service to insure the expeditious handling of such matters by qualified 
members of the Bar. 


2. War industries newly established in small communities have brought 
about very rapid and extreme increases in population. Some of these com- 
munities are without a sufficient number of lawyers to attend to the diverse 
problems of recently moved war workers. Communities in which the Bar 
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could formerly attend to the legal needs of the people find themselves without 
a sufficient number of lawyers, because of the increase in population and the 
military demands upon the ranks of the Bar. Certain data, probably incomplete, 
are available to the committee but we feel that a further survey may be required 
in your state. We will be glad to put our material at your services and to work 
out survey plans with you. The facts thus disclosed will be of assistance 
in devising means for attending to the legal needs of such communities. 


3. There are lawyers anxious to contribute to the war effort by taking 
employment in essential war industries. Arrangements have been made with 
the United States Employment Service and other federal agencies for the 
development of procedures for training and placing lawyers in war production 
and related industries. Comprehensive plans have been inaugurated in Detroit, 
Chicago, Cleveland, Philadelphia, and in New Jersey. If your association is 
interested in developing this kind of war service, the Committee on Coordina- 
tion and Direction of War Effort will supply or secure any further information 
desired to enable you to put such a project into operation. 


4. The American Bar Association is cooperating with the National Roster 
of Scientific and Specialized Personnel in the preparation of plans for a national 
register of all of the lawyers of the country. Many lawyers possess collateral 
skills and abilities which may be utilized in other fields of work. This appears to 
be particularly true of teaching, of personnel and managerial work, and of other 
professional fields. A national roster of all of the lawyers in the country will 
indicate the skills and abilities possessed by individual lawyers apart from the 
practice of law, and constitute a valuable list of persons for placement in pro- 
fessional and technical work where personnel shortages exist. State and local 
Bar associations will be looked to for cooperation in bringing about this 
national register of the legal profession. 


The foregoing program has received the full approval and support of 
the War Manpower Commission, and proper officers and agencies of the Com- 
' mission have been instructed to work with Bar organizations in carrying out 
the plan of cooperation. It is essential that there be set up throughout the 
country services adequate to the expected needs. Your association can make a 
timely contribution by cooperating in this program. 

We suggest that at an early meeting of the governing body of your asso- 
ciation attention be given-to the entire program and methods for actively carry- 
ing out the parts which appear to be applicable to conditions in your locality. If 
you will then advice us your plans and the names of the individuals in charge 
of executing them we will endeavor to assist you in every way possible. 


For the Committee on Coordination and 


Direction of War Effort. 
Geo. M. Morris, Chairman. 
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TOPEKA BAR OPENS OFFICE TO AID 
SERVICE MEN AND THEIR DEPENDENTS 


Since late in September 1942, the Topeka Bar Association has maintained 
an office, open every evening, for the sole purpose of furnishing free legal 
advice to members of the armed forces and their dependents. Of course many 
individual members were furnishing this service long before that. In Novem- 
ber 1940, practically the entire bar volunteered to aid selectees in filling out 
their questionnaires, and after Pearl Harbor individual Topeka lawyers began 
drawing wills and powers of attorney for service men without charge. At a 
meeting of the Association in June 1942, there was a general discussion of the 
matter and the Executive Committee was directed to prepare a plan for furnish- 
ing free legal aid to service men and oo After thorough consideration, 
the Executive Committee reported the following resolution which was adopted 
by the Association on September 7, 1942: 

“Be it resolved that the To Bar Association shall furnish to all members 
of the armed forces, and their dependents who reside in Shawnee County, 
Kansas, legal advice without expense to such persons. That the President shall 
appoint a committee to be known as the ‘Legal Aid Committee’ and such com- 
mittee shall formulate rules and procedure for putting into effect this reso- 
lution as speedily as possible.” 

A committee was appointed, consisting of eleven members, who immedi- 
ately met and adopted the plan which has been followed since. It was first 
necessary to determine to whom the service would be offered, which involved 
the question whether it should be upon a charity basis. There was some divi- 
sion of opinion upon this question. It was generally agreed that a well-to-do 
client, with an vile iece of legal business which would have arisen regard- 
less of his service, could not expect it to be handled without charge; but there 
was no disposition to require a poverty affidavit from every soldier who sought 
advice. It was finally decided to make no limitation based on ability to pay, 
but to limit the scope of the service to matters which arose directly or indirectly 
from the fact of military or naval service, or from absence from home on that 
account. From this discussion, the committee adopted the following regulations 
to define the service offered: 


“SCOPE OF THE SERVICE OFFERED. 

“1. (General) Except by special order of the committee, the services 
offered shall be limited to: 

(a) Consultation with the member of the committee on duty at the time, 
or assigned to the case, with such advice as can be given without extensive 
research. 

(b) Correspondence designed to secure information affecting the client's 
legal rights. 

(c) Preparation of simple instruments incident to entry into the service 
or absence in the service, such as wills, powers of attorney, deeds, mortgages, 
simple contracts, etc. The committee member who handles each case shall have 
large discretion in determining what should be undertaken in this regard. 
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(d) The preparation of applications and motions under the Soldiers’ 
and Sailors’ Civil Relief Act, in pending litigation. 

(e) The furnishing of notary service whenever practicable. 

“2. (Excluded) The committee will not undertake any of the following 
services: 

(a) Proceedings before draft boards with regard to classification, defer- 
ment or induction of registrants, or other matters within the duties of the 
appeal agents of such boards. 

(b) Proceedings before military courts or commissions, or habeas corpus 
proceedings involving conflict between civil and military authority. 

(c) The defense of criminal cases. 

(d) Domestic controversies where the interest of the service man is in 
conflict with the interest of his dependents. 

(e) Litigation of any kind where the controversy does not arise out of 
military service and the rights of the parties are not affected by such service 
(except the preparation, in proper cases, of pleadings under the Soldiers’ and 
Sailors’ Civil Relief Act, as provided in paragraph 1 (d) above). 

“3, (Discretionary) By special order of the committee, but not otherwise, 
members of the committee may in their discretion: 

(a) Appear in behalf of the persons named in any civil litigation where 
it clearly appears that an unfair advantage is being sought against such person 
on account of military service, and that his rights will be jeopardized unless 
such appearance is made. 

(b) Consult with the prosecuting officers and the accused with reference 
to criminal charges which do not involve moral turpitude, and, whenever neces- 
sary, request the court to appoint competent counsel to represent any of the 
persons named in subdivision A*, who may be charged with crime in the civil 
courts. 

(c) Take depositions in Shawnee County of any persons named in sub- 
division A*, or on their behalf, but this shall not involve the payment of any 
expense by the committee or its members. 

(d) Handle other legal matters for which no special provision is made in 
these rules.” 

It was decided to open an office with definite hours, for several reasons. 
By this means, our efforts are co-ordinated, a common record is kept at a 
specified place, and each member is responsible for being on duty at a specified 
time. The evening hours were chosen because they are most convenient to 
clients and because the lawyer on duty can give his undivided time to this 
work. The office of James W. Porter, now in the naval service, was donated by 
his firm, together with the use of their library and telephone, so that the 
expense of the Association has been negligible. 

This plan has operated successfully for over four months. The chairman 
of the committee assigns one member to duty on each night of the week, and 
the other five members serve as alternates when the assigned members cannot 


* Members of armed forces and dependents. 
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be present. A journal is kept in which the name of each client, with a summary 
of his problem and the advice given, is entered by the member on duty; also, card 
index cards are made out and filed alphabetically. These cards read as follows: 
Topeka Bar Association No 
LEGAL AID COMMITTEE Date. 
Individual Card Record Handled by 
Name Cross Reference No 
P.O. Address 
Service Connection 
Nature of Problem (General ) 
Advice Given (General) 
Letters Written 
Legal Instruments Prepared 
Unfinished Work 



































(Use reverse side if necessary) 





Up to February 1, 1943, more than 150 persons have consulted our com- 
mittee. These clients are divided fairly evenly among soldiers and sailors, 
selectees about to report, and dependents. Publicity is given by newspaper 
articles, mimeographed slips mailed to draftees, and posters in various public 
places, including the draft boards, U.S.O. centers, Red Cross, and the bulletin 
boards at the Topeka air base. 


Committee members serve terms of three months. The terms are staggered 
so that replacements are made at different times. The president of the asso- 
ciation, J. E. DuMars, is an ex-officio member and has his assignment every 
week. 


The problems presented have been many and varied, and the members 
have learned that service on this committee is highly educational, even to the 
best of lawyers. A comprehensive knowledge of the Soldiers’ and Sailors’ 
Civil Relief Act and the intricacies of the allotment law is necessary from the 
start. We have learned how to get birth, marriage and divorce records from 
every state, and how to write an affidavit of dependency which will satisfy 
the government. We know that it is best to have civilian witnesses to every 
will, and that you need three in some states, but fortunately have not been 
required to tackle the “sealed and mystic will” of Louisiana. Our most useful 
aid is the handbook published by the American Bar Association, but some prob- 
lems tax the facilities of the entire library. 


Quite a number of our clients have domestic problems. We do not appear in 
divorce cases, but try to advise them of their rights under the laws of the various 
states. On the other hand, we have sponsored one marriage, without benefit of 
artillery, and have tried to hold several others together. We attempted (unsuc- 
cessfully) to get a fur coat out of hock in New Orleans. We have invoked 
the rent control laws against profiteering landlords. We have advised many 
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clients of their rights under the Soldiers’ and Sailors’ Civil Relief Act, and have 
learned that most of them want to pay their debts. We have already advised a 
widow whose husband died in the service; and one of our soldier-clients was 
killed in a bomber crash before we could get the information he sought from 
another state. 


We have had many sessions on the subject of what kind of a power of 
attorney is best for a soldier who may go on overseas duty. We all agree that, 
legally, the best form is a general one, about six inches long, giving his wife 
power to do anything he can do. We also agree that, at the most use- 
ful form is very specific. If the wife is to sign checks on the soldier's bank 
account, the banker wants to see a power of attorney with the power to sign 
checks specifically mentioned. If she has to borrow on his insurance, the insur- 
ance company wants this power to be specifically given. The purchaser of real 
estate wants the record to show a power to sell real estate. We still believe 
that a general power is the best—but we use a form at least three pages long, 
single space, which was carefully evolved and prepared by Margaret McGurn- 
aghan to cover every contingency which has occurred to any of us, followed 
by the recitation that these specific powers do not limit the general power to 
do everything else. We use this form as a check sheet, and write an individual 
document suited to the soldier's needs. And we have found that you should 
have three witnesses and an acknowledgment on every power of attorney if 
you want it to be recognized by the government. 


Service on this committee has been welcomed and enjoyed by the members 
who have served to date. No member of the bar has yet refused an assign- 
ment. Distinguished lawyers like Robert Stone have taken their turn with 
the rest. Only two members have quit the committee before their terms were 
up—Clarence Malone to join the army, and Robert T. Price to enter the navy. 
Each lawyer has a personal responsibility to the client who first consults him, 
and often spends many hours in his own office in preparing papers or other- 
wise following through. 


Since the first of the year our business has substantially increased, and 
we are beginning to get inquiries about personal income tax problems. This 
may require an increase in the membership of the committee, and we might 
have to call out the entire bar between March 1 and 15. We have discovered 
that the new revenue act contains special exemptions of army pay for enlisted 
men, as well as the right to defer payment in certain cases. If we get enough 
of this kind of business, we may learn how to prepare our own tax returns 
under the new act. 


In the few instances where the committee has been approached upon mat- 
ters it could not handle, the client has been advised to consult a lawyer in the 
ordinary way. Members of the committee are expressly prohibited from accept- 
ing such business or recommending any specific lawyer. 

In the beginning, it was feared that there might be objections from lawyers 
who felt that this committee was invading their business, but not a single 
complaint has been made. Many of our clients have never consulted a lawyer 
before and would not do so under ordinary circumstances. We believe that the 
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bar as a whole will gain in good will and prestige far more than any immediate 
monetary loss. 


The personnel and legal officers at the Topeka army base have co-operated 
with us to the greatest extent. We have been able to help them in a small 
way by securing a few law books for their working library, and they have 
sent in quite a number of our clients. It has been a real pleasure to meet these 
lawyers from various states who are stationed in our community while serving 
their country. 

It is too early to predict the future of this small legal aid clinic, except to 
say that we expect to continue it as long as there is a demand for it. Seventy 
of the two hundred Topeka lawyers are already in the army or navy, and those 
who remain will contribute their efforts to the men in the service, in the best 
way we know. 


RANDAL C. HARVEY, Chairman, 
Legal Aid Committee, 
Topeka Bar Association. 
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